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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Habeas Corpus No. 269-61. 


In the Matter of Address of Petitioner: 
ELMER W, PETTIT, JR. St. Elizabeths Hospital 
Washington, D. C. 


PETITION FOR WRIT OF HABEAS CORPUS 
Comes now the petitioner, Elmer W. Pettit, Jr., by his counsel, 
and represents to the Court as follows: 
L 
Petitioner, Elmer W. Pettit, Jr., is confined, detained jand res- 
trained of his liberty by one Winfred D. Overholser, Superintendent of 
St. Elizabeths Hospital. 
O. 
The pretended cause for such confinement is a judgment of acquittal 
by reason of insanity, followed by an order of commitment to St. Elizabeths 
Hospital, entered by the United States District Court for the District of 
Columbia in Criminal Case No. 590-57, pursuant to the provisions of 
Title 24, §301(d) of the District of Columbia Code, as amended. 
The confinement of petitioner is illegal and the illegality thereof 
consists in this: 
A. Regardless of any previously existing mental state, the petitioner 
is not now suffering from any form of mental disease or defect. 
If petitioner has suffered from mental disease or defect at an ear- 


lier time, he has fully recovered from the same. Assuming, arguendo, 


that petitioner has never recovered from mental disease or defect because 
of the fact that he has never been a victim of either, the failure of the 

| 
hospital to certify him as recovered or as not dangerous to himself or 
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others in no way invalidates his claim to release and his contention that 
his present confinement is illegal. Confinement of a citizen because oi 
social dangerousness alone is authorized neither by the Constitution nor 
by statute. 

As expressed by Chief Judge Miller, for the Court of Appeals: 

"A sane person, i.e., one free of mental disease or defect, cannot 

be confined in a mental hospital under §24-301, D.C. Code (1951), 

simply because he is thought to be potentially dangerous if released. 

His dangerous tendencies must be attributable to an abnormal men- 

tal condition if he is to be retained in confinement on that account 

under the Act." Starr v. United States, 264 F. 2d 377, at 382-3 

(1958). See also concurring opinion of Fahy, J., in Ragsdale v. 

Overholser, 281 F. 2d 943 at 950 (D.C. Cir. 1960). 

To hold petitioner solely on the assumption of dangerousness would 
violate the due process clause of the Fifth Amendment to the Constitution 
as wellas §24-301 of the D.C. Code, as interpreted by the Court of Appeals. 

B. St. Elizabeths Hospital has officially certified to the District 
Court that petitioner "is without mental disorder and will not be dangerous 
to himself or others by reason of mental disease or defect in the fore- 
seeable future” and has recommended his unconditional release. 

The District Court denied petitioner's release after a hearing. 

Even assuming that the District Court was entitled to deny petitioner 
an unconditional release after such certification on a finding that petitioner 
still continued in a state of mental illness which rendered him dangerous 
at the time of the District Court hearing, petitioner's confinement is none 


the less illegal at this time insofar as he is now no longer suffering from 


mental disorder. 

C. As implicitly admitted by St. Elizabeths Hospital in its certifi- 
cation of September 11, 1961, petitioner is not receiving any psychotherapy 
addressed to the eradication of any mental disorder. 


3 


The denial to petitioner of psychiatric treatment, if petitioner be 
assumed to be mentally ill, renders his confinement illegal insofar as 
the continued confinement of a citizen in a mental hospital is justifiable 
only upon the assumption that such a citizen will receive needed psychiatric 
treatment and rehabilitation. 
The forcible confinement of a citizen in a mental hospital, even 
though such citizen be mentally ill, without treatment, is tantamount to 
a form of preventive or protective custody, irreconcilable with the com- 
mands of the First and Fifth Amendments of the Constitution, As ex- 
pressed by Fahy, J., concurring, in Ragsdale v. Overholser, 281 F. 2d 
943 at 950 (D.C. Cir. 1960), the confinement of a citizen within a mental 
hospital without adequate psychiatric treatment would tend to "transform 
the hospital into a penitentiary where one could be held indefinitely for 
no convicted offense, and this even though the offense of which he was pre- 
viously acquitted because of doubt as to his sanity might not have been one 
of the more serious felonies." 


Petitioner asserts that he is not receiving any kind of psychiatric 
or psychological treatment at St. Elizabeths Hospital for any mental 


disorder. 


Petitioner further asserts that his continued confinement at St. 
Elizabeths Hospital adversely affects his vocational rehabilitation and 
consequently his ability to resume his place in society as a useful and 
productive citizen. 

WHEREFORE, Petitioner prays: 

(1) That a writ of habeas corpus be granted and issued, directed 
to the said Winfred D. Overholser, commanding him to produce the body 
of petitioner before a judge of this Court at a time and place therein to 
be specified, then and there to receive and do what shall be ordered 
herein in that behalf; | 


& 
(2) That petitioner be restored to his liberty; 
(3) For such other and further relief as to the Court may seem 
just and proper. 
/s/ Elmer W. Pettit, Jr. 
Petitioner 


/s/ Richard Arens 
2000 P Street, N.W. 
Washington, D.C. 
Counsel for Petitioner 


Let this Writ issue, returnable the day of October, 1961, at 
M., dated October , 1961. 


[ Filed October 30, 1961] 


RETURN AND ANSWER TO PETITION OF HABEAS CORPUS 

The return and answer on behalf of Dr. Winfred Overholser, Super- 
intendent, Saint Elizabeth Hospital, respectfully represents to the Court: 

1. The petitioner, Elmer W. Pettit, Jr., alleges that he is illegally 
confined in Saint Elizabeths Hospital, Washington, D.C. The respondent 
admits that the patient is confined at Saint Elizabeths Hospital, but denies 
that such detention is illegal. 

The petitioner, Elmer W. Pettit, Jr., was admitted to Saint Eliza- 
beths Hospital April 26,1961, by order of the United States District Court 
for the District of Columbia, in accordance with the provisions of Title 24, 
Section 301 of the District of Columbia Code, as amended, after having 
been found not guilty by reason of insanity on charges of robbery and 
assault with a deadly weapon, Criminal Number 590-57. 

Certified copies of his commitment papers are attached hereto 
marked Exhibit "A" and prayed to be read as a part of this return. 
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2. For the information of the Honorable Court the respondent pro- 
vides the following information: the petitioner, Elmer W. Pettit, Jr., was 
first admitted to Saint Elizabeths Hospital on October 5, 1960, with the 
aforementioned charges pending against him, for a period not to exceed 
90 days to determine his competency for trial, whether at the time of the 
alleged criminal offenses committed on or about May 1, 1957 and May 4, 
1957, he was suffering from mental disease or defect, and if|so, whether 
these offenses were the products of his mental illness. The petitioner 
was subsequently certified to the Court as not suffering from an abnormal 


mental condition and was discharged from Saint Elizabeths Hospital on 


January 5, 1961, into the custody of a United States Marshal for transfer 
to the District of Columbia Jail for disposition of the charges pending 
against him. He was subsequently tried in the United States District 
Court for the District of Columbia and found guilty by a jury, but the 
verdict was set aside by the trial judge who found the petitioner not guilty 
by reason of insanity. He was subsequently returned to Saint Elizabeths 
Hospital under the provisions cited above. 
3. During petitioner's present hospitalization his mental condition 
was again evaluated, he was again found to be free from an abnormal mental 
condition and on August 11, 1961, a certificate was directed to the Clerk 
of the Criminal Division of the United States District Court for the District 
of Columbia, certifying that the petitioner was entitled to an unconditional 
release from Saint Elizabeths Hospital. A hearing was held jon this cer- 
tification, the release was denied and the petitioner remanded to Saint 
Elizabeths Hospital. 
4. During the petitioner's present confinement in Saint Elizabeths 
Hospital he has been under the care and observation of the members of 
the medical staff of Saint Elizabeths Hospital, skilled in the care, dia- 
gnosis and treatment of nervous and mental disorders, who are of the 
opinion that the petitioner is not suffering from an abnormal mental 
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condition and will not be dangerous to himself or others within the fore- 
seeable future by reason of an abnormal mental condition. 
The respondent therefore certifies that Elmer W. Pettit, Jr., is 
entitled to an unconditional release from Saint Elizabeths Hospital. 
/s/ Winfred Overholser, M.D. 


Superintendent 
Saint Elizabeths Hospital 


DISTRICT OF COLUMBIA, ss: 

I, Dr. Winfred Overholser, solemnly swear that Iam Superintendent 
of Saint Elizabeths Hospital, have read the foregoing return and answer 
by me subscribed, know the contents thereof, and verily believe the same 
to be true. 


/s/ Winfred Overholsez, M.D. 
Superintendent 
Saint Elizabeths Hospital 


Subscribed and sworn to before me this 27th day of October, 1961, A.D. 


/s/ Roscoe S$. Cull 
Notary Public, D.C. 


My commission expires September 30, 1964. 


{ Appearance of Oscar Altshuler entered this 30th day of October, 1961] 


$$ T 


EXHIBIT A 
FILED: 4-26-61 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
Plaintiff 


) 
) 
v. Criminal Case No. 590-57 
) 
) 


ELMER W. PETTIT, JR., 
Defendant 


ORDER 
Defendant having moved for judgment of not guilty by reason of 
insanity notwithstanding the verdict or, in the alternative, for a new 


trial, and the Court having carefully considered the transcript of 
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defendant's trial and the memorandum filed by his counsel, and having 
heard oral argument from both sides, it is by the Court this 26th day of 
April, 1961. 

ORDERED That for reasons more fully set forth in the memorandum 
filed herewith, defendant's motion for judgment of not guilty by reason 
of insanity be, and the same is hereby granted, and it is 
FURTHER ORDERED That pursuant to Section 301, Title 24, 
District of Columbia Code, as amended August 9, 1953, defendant Elmer 
W. Pettit, Jr., be confined in Saint Elizabeths Hospital. 


/s/ LUTHER W. YOUNGDAHL 
Judge 


Certified a True Copy: 


/s/ P.M. Lehman, Registrar 
Saint Elizabeths Hospital 
Washington 20, D. C. 


[ Jurat dated October 20, 1961] 


[ Filed December 18, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ELMER W. PETTIT, JR., ) 
Petitioner, 


WINFRED OVERHOLSER, 
Respondent 


) 

v. Habeas Corpus 269-61 
) 
) 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
October 30, 1961 


* * * * 
OPENING STATEMENT BY COUNSEL 
ON BEHALF OF PETITIONER 

MR. ARENS: May it please the Court, this Court is familiar with 
this case, having heard this particular case on a certification by St. 
Elizabeths for an unconditional release. This Court has previously held 
a hearing on this case on September 19, if Iam correct as to my date -- 

MR. ALTSHULER: Twenty-second. 

MR. ARENS: I beg your pardon, September 22nd, in which this 
Court denied an unconditional release to this petitioner 

* * * * * 

The petitioner now seeks to reopen this case by habeas corpus, 
raising the following two points: First, whatever the petitioner's mental 
state may have been as of September 22nd of this year, he asserts that 
he is now free of mental disorder; and he offers to prove that he is free 
of such mental disorder on the basis of psychiatric testimony which has 
the advantage of more than one month of psychiatric observation and 
further examination since the hearing held by this Court on September 22nd. 

The petitioner further represents to this Court that he is not now 
receiving any treatment addressed to the eradication of any mental dis- 
order by the staff of St. Elizabeths Hospital; and it is believed, although, 
of course, I cannot vouch for that, that uncontradicted testimony will be -- 
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THE COURT: I do not think the Court is interested as to whether 
the petitioner is receiving treatment in the hospital, or not. The Court 


cannot review the internal operation of the hospital. 


May I inquire, I was under the impression an appeal had been taken. 


MR, ARENS: No, Your Honor, no appeal has been taken. 
THE COURT: Very well, proceed. 
MR. ARENS: I could not quarrel with Your Honor's disposition 
with regard to the conflict of testimony which existed at the time. 
THE COURT: Do you have additional testimony ? 
MR. ARENS: We have, at present, the benefit of the same witnesses, 
fortified, however, by a further month of observation and examination. 
If the Court should feel that this is insufficient to raise this issue, 
I would respectfully move for the appointment of an outside psychiatrist 
by this Court, in accordance with DeMarcos vs. Overholser. 
THE COURT: No, Iam not going to appoint an outside psychiatrist 
in this case because St. Elizabeths doctors have testified, or| two of them 
have testified that he is without mental disorder. 
* * * * * 
THE COURT: I assumed there was an appeal taken because there 
was a transcript ordered. 
MR. ALTSHULER: We had hoped there would be one. 
THE COURT: The Government ordered the transcript, I see. 
Very well, is there anything else you wish to state in your opening 
statement ? 
MR, ARENS: May I address myself to the point raised so com- 
pellingly by the Court with reference to the matter of treatment at St. 
Elizabeths Hospital. On that point, if Your Honor please, I would respect- 
fully invite the attention of the Court to the concurring opinion of Judge 
Fahy in Ragsdale vs. Overholser. Essentially, if Your Honor please -- 
THE COURT: In which case? 
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MR. ARENS: Ragsdale vs. Overholser. Essentially, if Your Honor 
please, the point made by Judge Fahy was the forcible confinement of a 
citizen in a mental hospital, even though such citizen be mentally ill, 
without treatment, is tantamount to a form of preventive or protective 
custody. 

THE COURT: It is all very well to quote from a minority opinion. 
A concurring opinion is really a minority opinion. 

* * * * 
OPENING STATEMENT BY COUNSEL 
ON BEHALF OF THE RESPONDENT 

MR. ALTSHULER: I think Your Honor has probably pointed out 
our position in this case. We had hoped that Your Honor's ruling on 
September 22nd would be appealed and that would have been the solving 
of this solution as far as getting an appellate decision on this rather 
complex matter, but they didn't see fit to appeal. 

Now our position is that, coming in approximately 30 days later 
and asking for a rehearing of the same thing, with the same doctors, is 


not presenting any new testimony and is really taking up the Court's time 


unnecessarily. 

As far as the treatment question is concerned, we had some in- 
dications in both the Fowler case and in the O'Bierne case about the 
adequacy of treatment at the hospital. And Mr. Arens is, I think, aiding 
an appeal which is pending right now, the Walter Jones case, in which 
they are trying to pinpoint this same question of what is adequate treat- 
ment and can the petitioner contest it in a habeas corpus proceeding. 

THE COURT: Of course, I do not think this Court has a right to 
review the internal administration of the hospital and, certainly, it cannot 
review the question as to whether a patient is receiving proper and adequate 
treatment because that is a medical question. 

MR. ALTSHULER: That is our opinion, 
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THE COURT: Certainly the medical profession is not going to 
submit those matters to decision of persons who are not doctors, any 
more than we would submit the decision of legal questions to people who 
are not lawyers. 

MR. ALTSHULER: That is our position, Your Honor. 


THE COURT: Iam going to make a suggestion to you, gentlemen, 
if that is agreeable. Ido not want to press it if it is not agreeable. I 
think everybody's rights would be protected if the testimony offered in 
the prior proceeding were considered a part of the record in the habeas 


corpus proceeding, and then, of course, either side may supplement that 
record by any additional testimony. 
Will that be agreeable to you, Mr. Altshuler ? 
MR. ALTSHULER: It would be agreeable, 
THE COURT: What about you, Mr. Arens? 
MR. ARENS: It would be agreeable, Your Honor. 
THE COURT: It is stipulated, then, that the testimony given in 
this Court on September 22nd, 1961, in United States vs. Elmer W. Pettit, 
Jr., Criminal Case No. 590-57, will be considered as part of the record 
in the habeas corpus proceeding. 
* * * * 
ELMER W. PETTIT, JR., 
petitioner herein, having been duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. ARENS: 
Q. Mr. Pettit, would you state your full name to the Court, please ? 
A. Elmer Woodrow Pettit, Jr. 
Q. I believe you should speak up. A. Elmer acdeay: Pettit, Jr. 
Q. Mr. Pettit, where do you reside? A. Right now at St. Eliza- 
beths Hospital, John Howard Pavilion. | 
Q. How long have you been in St. Elizabeths Hospital|at John 
Howard Pavilion? A. I have been back there six months and four days. 
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Q. Mr. Pettit, would you tell the Court what your average day at 
the John Howard Pavilion is? A. Well, in the mornings, after -- 

THE COURT: Try to speak a little more distinctly and a little 
louder, please. 

THE WITNESS: In the mornings, after the breakfast meal, my 

average day is about -- helping clean up the ward, and I am chair- 
man of the ward committee there and I check around and make sure every- 
one is helping to clean up, and I take care of my personal needs, maybe 
write a letter or something like that. Other times I practice a little bit 
on a musical instrument I play. 

In the afternoons, I usually go to the John Howard Journal, where 
I work as a clerk. It's, you know, voluntary services, and I go up and 
type to help, you know, make the paper, to put the John Howard paper out. 

BY MR, ARENS: 

Q. What do you do after that? A. Well, in the evening there is 
nothing much to do except watch television or write letters, read a book, 
and that's all there is. 


* * * * * 


Q. And is this how you spend your days? A. Yes, sir. 


Q. Are you receiving any medication, Mr. Pettit? A. No, sir. 


Q. Mr. Pettit, are you receiving any individual or group psycho- 
therapy? A. No, sir. 

Q. Are you receiving any vocational training, guidance or counsel- 
ing designed to fit you for a lawful life in free society? A. No, sir. 

The only thing that is happending to me there that I can see is I am being 
held a prisoner there. 

Q. Mr. Pettit, assuming that you were released from St. Elizabeths, 
what would you plan todo? A. Well, my plans -- my father in Indiana- 
polis, Indiana wants me to come home there. He has a job with a firm 
that he works for, a trucking firm, to get me started there. And I want 
to try to pick up where I left off as a dental technician. 
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Q. Are you receiving any help in realizing these vocational plans 
at St. Elizabeths? A. Not other than my own. 
Q. What is your own help? A. My own thoughts and determination 
to do it. 
Q. Are you receiving any help in realizing any vocational plans 
at St. Elizabeths Hospital? A. No, sir, I am not. 
Q. Do you feel that you are in any way benefiting from your con- 
finement at St. Elizabeths Hospital? A. Not that I can see, no, sir. 
MR, ARENS: I have no further questions. 
MR. ALTSHULER: No questions, Your Honor. 
* * * * * 
THE COURT: I am going to inquire of counsel what is the position 
of the petitioner or what is his contention, is it his contention that he has 
been cured of his mental disease since his acquittal or is it his contention 
that he never had any mental disease ? 
MR. ARENS: I have difficulty answering that question. 


THE COURT: Iknow. It may be embarrassing to counsel to answer 


that question, and, of course, I shall not press the question if it is em- 
parrassing to counsel, but this places the Court in a quandry /because if 
it is his contention that he has never been insane and that he jwas prefectly 
sane when he committed the crime, he has perpetrated a fraud on the 
Court. 
On the other hand, if he admits that he was afflicted with a mental 
disease but that he has since been cured, then the Court is in this position: 
the testimony is divided, but there is some testimony to the|effect that 
he is a sociopath. St. Elizabeths Hospital classifies sociopaths as men- 
tally diseased. Now, most doctors do not, the Court realizes that, and 
it is a matter of common knowledge that for centuries and to this day 
sociopaths are not civilly committable because they are not re- 
garded as insane unless there is some complicating feature accompanying 
the sociopath's condition. But under the decision in the Leech case, if 
this man is a sociopath, I should not release him. I say nothing about the 
O'Bierne case as yet, because I regard it as not having reached the stage 
of finality, so it is no authority one way or the other. 
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Now, that is the reason I asked you this question. But I very frankly 
realize that it may be embarrassing for counsel to take a position, and 
if it is, why, I shall not press the question. 

MR. ARENS: I appreciate the Court's attitude in this matter and 
I regret that Iam unable to answer the question asked by the Court in 
this case. 

The petitioner's position simply is that, if mentally ill, he has fully 
recovered. I regret I cannot amplify beyond that. 

* * * * 
DAVID J. OWENS 
called as a witness by and on behalf of the petitioner and, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ARENS: 
Q. Dr. Owens, would you state your full name and address, please? 


A. David J. Owens. Iam a physician specializing in psychiatry on the 
staff of St. Elizabeths Hospital. 

MR. ALTSHULER: We certainly stipulate to the Doctor's expert 
qualifications. 

THE COURT: Yes, the witness is an eminent psychiatrist, well 
known to this Court. 

MR. ALTSHULER: May I interrupt at this time? I am not quite 
sure, I thought Your Honor had ruled that you had already decided the 
merits of the mental condition of the patient about 30 days ago and that 
we would not go into the same hearing at the present time. 

THE COURT: No, it was stipulated that the testimony given at the 
prior hearing shall be considered as part of the testimony in this habeas 
corpus hearing. That is as far as we went. So that Dr. Owens should 
not be asked any questions concerning matters to which he has already 
testified. I suggested that each counsel will have a right to supplement 


the prior record. 
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MR, ALTSHULER: Iam sorry that I misunderstood. [ had made 


the argument previously, I thought, that since Your Honor -- 
THE COURT: I understood your argument, but my view in habeas 
corpus matters is, I think it is well established, that a decision in a 
habeas corpus proceeding is not res judicata except as of the date on 
which a decision is rendered. If the situation changes, the prior decision 
is not res judicata. 
MR. ALTSHULER: It was my argument that the situation had not 
changed, there was nothing new to offer. 
THE COURT: Well, Ido not know. Thirty days have elapsed. 
Many things can happen in 30 days. 
MR. ALTSHULER: Then I will have to add this, also at this time: 
Dr. Dobbs was one of the doctors who testified at the hearing on September 
22nd that Pettit was a sociopath. | 
THE COURT: That is part of this record. 
MR. ALTSHULER: Yes. Well, Dr. Dobbs would testify the same 
thing today, but I don't have her -- | 
THE COURT: It is not necessary because you have a right to 
stand on Dr. Dobbs' testimony. Dr. Dobbs' testimony must be limited to 
any matters concerning which she has not testified, if there are any such 
matters, because the stipulation is that the prior testimony will be con- 
sidered as part of this proceeding. 
MR. ALTSHULER: I just thought Dr. Owens would merely testify 
this morning that Pettit was never ill -- 
THE COURT: Well, I do not know what he will testify to. 
MR. ALTSHULER: All right, sir. I see. 
MR. ARENS: May I merely say, Your Honor, that Dr. Owens, 
unlike Dr. Dobbs, has had occasion to re-examine the petitioner. 
THE COURT: Suppose you proceed ? 
MR. ARENS: Yes, Your Honor. 
BY MR. ARENS: 
Q. Dr. Owens, what is your position at the John Howard Pavilion? 
THE COURT: He has been identified. 
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MR. ARENS: With the Court's permission, I would. merely like 
the record to show that he is the Chief of that service. 
* * * * * 
THE WITNESS: I am in charge of the Maximum Security Section 
at St. Elizabeths. 
* * * * * 
THE COURT: So long as you are establishing this organizational 
chart, so to speak, the Maximum Security Division -- 
THE WITNESS: Is John Howard Pavilion. 
THE COURT: That is used for what popularly would be known as 


the criminal insane, is it not? 


THE WITNESS: Yes, Your Honor, and patierts at the hospital who 
are dangerous, that is, civil commitments who may be considered ex- 
tremely dangerous, uncontrollable, constant elopers or people -- 

THE COURT: You mean escapees? 

THE WITNESS: Escapees. 

* * * * * 

THE COURT: You mean that a dangerous patient who is civilly 
committed may still be put in John Howard Pavilion ? 

THE WITNESS: Yes, Your Honor, and we have a number of them. 

THE COURT: In other words, you have no separate Maximum 
Security Division for the civil patients, is that correct ? 

THE WITNESS: That is correct. 

* * * 
BY MR. ARENS: 

Q. Dr. Owens, have you had occasion to interview the petitioner, 
Elmer Pettit, since the last hearing held by this Court on September 22nd? 
A. Yes, I saw Mr. Pettit, to the best of my recollection, on one occasion 
shortly after the hearing that was held in September. 

Q. And have you also had occasion to review his hospital records 


since that time? A. Yes. 
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| 
Q. Now, based upon this examination and this review, do you have 


an opinion to a reasonable medical certainty as to the petitioner's presently 
existing state of mind? A. Yes. 
Q. And what is that opinion, sir? A. In my opinion he |is without 
mental disorder. 
Q. Now, Dr. Owens, since the time that this petitioner has been 
admitted to St. Elizabeths has he been on any medication? A None to 
my knowledge. It's possible that he may have had tranquilizers, very 
mild forms of tranquilizers, but none to my knowledge. | 
Q. Has he received any individual or group psychotherapy ? 
A. Not to my knowledge. 
Q. Is he in need of medications or individual or group psychotherapy 
as a matter of medical necessity at this time? A. Well, if I\say he is 
without mental disorder, then it naturally follows that he does not need 
treatment for a mental disease. | 
Q. Has petitioner received any vocational training, guidance or 
counseling designed to fit him for a lawful life in free society? A. Not 
that I know of. | 
Q. Has petitioner manifested any dangerousness or impulsivity 
consistent with a sociopathic personality diagnosis while at the John 
Howard Pavilion? A. No, he has not. 
* * * * * 
MR. ALTSHULER: I don't know whether we should proceed or not. 
I can ask Dr. Owens to testify about what we consider environmental 
treatment in a hospital, which is treatment. 
THE COURT: You have a perfect right to ask that. 
MR. ALTSHULER: Well, again, I thought Your Honor had ruled 
that the matter of treatment was not before the Court. 
THE COURT: No, I did say that the Court is not ina position to 
review the question whether a patient is receiving proper medical treat- 
ment. That is a medical scientific matter rather than a legal matter. 
But that does na mean that I am not going to let you make your record, 
You may make your record. 
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CROSS-EXAMINATION 
BY MR, ALTSHULER: 

Q. Doctor, isn't it true that there is a difference of opinion at 
St. Elizabeths Hospital among the doctors about whether Mr. Pettit is 
mentally ill or not? A. Yes. 

Q. And isn't it true that some of the doctors at the hospital have 
diagnosed him as a sociopath, anti-social reaction? A. Yes. 

Q. And is it also true, Doctor, if you consider that diagnosis, a 
patient having that diagnosis, confined to St. Elizabeths Hospital, in your 
opinion would just being in the hospital itself, with that diagnosis, con- 
stitute valid treatment? A. Yes, it would. 

MR. ALTSHULER: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. ARENS: 
Q. Doctor, who were the doctors who diagnosed the petitioner as 


suffering from sociopathic personality disorder ? 


THE COURT: I think we have testimony to that effect at the last 
hearing. Wasn't it Dr. Dobbs and Dr. Read ? 

MR. ARENS: That is correct, Your Honor. I merely wish to in- 
quire about their status in the organizational hierarchy of St. Elizabeths. 

BY MR, ARENS: 

Q. Are they junior or senior members of the staff, Dr. Owens ? 
A. Junior members. 

Q. How junior ? 

MR. ALTSHULER: I would object. I think that is all in the record 


of the previous testimony. 
* * 


BY MR, ARENS: 
Q. Dr. Owens, is it not a fact that both these doctors, who have 
disagreed with the official opinion of St. Elizabeths Hospital are not 
certified as specialists in psychiatry by the American Board of Psy- 


chiatry and Neurology ? 
* * 
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A. No, I do not think that they are certified. However, [ have 
the utmost confidence in their integrity and their ability. 
* * * * * 
THE WITNESS: I have the utmost confidence in both of them. 
The only reason they have not been certified by the American|Board of 
Psychiatry and Neurology is they have not taken the examinations as yet 
because -- 
BY MR, ARENS: | 
Q. They are too young, aren't they? A. Well, it's nota matter of 
too young. It's a matter of, after completing your training, your three 
years' training, you are required to wait two years prior to taking the 
examination. Dr. Read is, I think, eligible now and probably will be 
taking his exams in the next few months. Dr. Dobbs will be eligible, I 
think, in January or May, sometime in the next few months, and will also 
be taking her exams. 
Q. In other words, they are short on experience just yet? A. That 
is correct. 
THE COURT: Do I correctly understand that they are full-fledged 
members of the medical staff of St. Elizabeths Hospital? 
THE WITNESS: Yes, Your Honor. 
THE COURT: Well, I think I have a right to assume that Dr. 


Overholser would not appoint anyone to the medical staff of the hospital 
whom he did not regard as fully qualified. 

MR. ARENS: I am sure they are fully qualified, Your Honor. I do 
suggest that in terms of weight to be attached to their testimony they are 


infinitely less experienced than Dr. Owens, who represents the official 
staff position at the hospital. 
I have no further questions of Dr. Owens. 
THE COURT: Any further questions ? 
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RECROSS-EXAMINATION 
BY MR. ALTSHULER: 

Q. Isn't it also true, Doctor, that there are a number of very well 
qualified, experienced psychiatrists who have been sent to court by 
Dr. Overholser in numerous cases as experts in psychiatry and that 
these doctors have never become members of the Board, never taken 

their exams, or either taken or passed their exams? A. Yes. I 
don't think the exams themselves have any bearing on an individual's 
qualifications as a psychiatrist. I have only been certified for the past 
few months, myself, and I have been testifying in court for several years. 
I don't think by my having passed the exams two or three months ago, 
that Iam now that much improved in my testimony or my ability as a 
psychiatrist. 

* * * * * 

THE COURT: Doctor, I want to ask you just one or two questions. 
I think I know the answers, but the reason I am asking them is to have 
them in the record in this case. 

Do I understand correctly that ever since the date of the Leech 
case St. Elizabeths Hospital has changed its classification and is class- 
ifying a sociopath as a person suffering from a mental disease ? 

THE WITNESS: That is the official hospital policy, Your Honor. 


Now, it's left with each individual physician to arrive at his own deter- 


mination. 

THE COURT: Yes. 

THE WITNESS: But if the majority of the physicians who see an 
individual believe that he is a sociopath and so diagnose him, then the 
hospital policy is that this diagnosis carries a diagnosis of mental disease. 

THE COURT: In other words, whenever the hospital diagnosis is 
that a person is a sociopath the hospital classifies the person as having 
a mental disease ? 

THE WITNESS: That is correct, Your Honor. 
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THE COURT: You may step down. Thank you, Doctor. 

(Witness excused.) 

MR. ARENS: I have one final question, subject to the Court's 

permission, 

THE COURT: Surely. 

(The witness resumed the witness stand.) 
FURTHER REDIRECT EXAMINATION 

BY MR. ARENS: 
Q. Dr. Owens, isn't it a fact that a large number of members of 


the American Psychiatric Association do not regard sociopathy as a 
mental illness? A. Yes, a large number do not believe that/it is. 
MR. ARENS: Thank you very much, Dr. Owens. 
THE COURT: Then I want to ask this additional question. I really 
intended to do so before. It is a fact, of course, is it not, that if a person 
is a sociopath and that this state is not accompanied by psychosis or by 
any other complication, that he is not civilly committable to [a mental 


hospital ? 
THE WITNESS: Your Honor, in my opinion, I do not believe so. 
Now, I am not a member of the Mental Health Commission, but the patients 
that I have been before the Mental Health Commission for civil 
commitment, the ones that I have filed affidavits for, I do not believe that 
a person suffering from a sociopathic personality disturbance could be 
committed civilly or would be committed civilly by the Mental Health 
Commission. 
THE COURT: Thank you. 
THE WITNESS: I refused on a case several years ago, which was 
recently tried in court, refused to file an affidavit. So, I don't think that 
the Mental Health Commission, with the present makeup, would commit 
an individual suffering from a personality disorder. 
THE COURT: Is it possible to say which way the majority opinion 
of the psychiatric profession is at this time, or not, as to whether being 


a sociopath constitutes mental disease ? 


22 


THE WITNESS: I don't know that many psychiatrists. However, 
I believe that a majority of psychiatrists believe that there is something 
wrong with these people. Now, if it's not physical, it must be mental 
because they are not acting the way they should, they don't act like you 
and I and other members of society. They just can't stay out of difficul- 
ties, they are impulsive and all these symptoms that they display. But 
whether this constitutes a mental disease or mental defect, I think a lot 
of psychiatrists don't know, but I think a majority of psychiatrists believe 
there is something wrong with the man. 

THE COURT: Is it possible to state whether the majority of psy- 
chiatrists consider a sociopathic personality, unaccompanied by anything 
else, as a mental disease or not? There may be something wrong with 
people without their having a mental disease, of course. You testified 
that there is a division of opinion in the profession ? 

THE WITNESS: Yes. 

THE COURT: ‘You do not know as to which way the majority would 
be? 

THE WITNESS: No. I can say that I can testify as to the psychiatrists 
that I know, the majority of them believe that it is a mental disease. Now, 
to the majority of the psychiatrists throughout the United States, I just 
couldn't testify to that, their opinions. 

* * * * 
FURTHER RECROSS-EXAMINATION 
BY MR. ALTSHULER: 

Q. Isn't it true, Doctor, that as far back, I think, as 1952, the 
American Psychiatric Association, in its diagnostic manual classified 
a sociopath as with mental disease or disorder ? A. Yes. 

Q. So the official organization of American Psychiatrists has re- 


cognized this as a mental illness for approximately the last nine years? 
A. Yes, and usually this would indicate that the majority of the members 


of the Association believe that it is a mental disease. 
* * * * 
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THE COURT: I think Iam going to ask the Doctor one more 
question. I am going to ask you a hypothetical question. If it were to 


be assumed that this petitioner is a sociopathic personality or has a 
sociopathic personality, assuming that to be a fact, would it be your 
opinion that he is suffering from a mental disease Y4 

THE WITNESS: Yes, Your Honor. 

* * * * * 
OPINION OF THE COURT 

THE COURT: The burden of proof in a habeas corpus| proceeding 
brought by a patient in St. Elizabeths Hospital, in which the petitioner 
seeks his release, is on the petitioner. 

In this instance, the petitioner was acquitted on the ground of 
insanity only a few months ago on a very serious charge, namely, rob- 
bery which was accompanied with a firearm. At that time the defendant 
claimed that he was insane at the time that he committed the offense. 
He succeeded in maintaining this claim to the extent of securing an ac- 
quittal on the ground of insanity. 

The burden of proof is on him to show that he is entitled to his 
release; in other words, that he is now sane and that he is not dangerous. 

Four trained psychiatrists on the staff of St. Elizabeths Hospital 
have testified concerning the present mental state of this defendant. 

Two of these expert witnesses testified that in their opinion the 
defendant is suffering from a disease known in the psychiatric science 
as a sociopathic personality disturbance with anti-social reaction, and 
expressed the opinion that the defendant is dangerous by reason of this 
circumstance. 

While Dr. Owens, one of the witnesses who testified the other way 
and who has been recalled for additional testimony at this hearing, dis- 
agrees with that diagnosis, he does agree, however, that if this diagnosis 
were correct, that the defendant would be suffering from a mental disease. 
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Considering thé nature of the crime which the defendant has com- 
mitted and its dangerous character, and the duty of the Court to protect 
the public, the Court is of the opinion that the petitioner has not es- 
tablished by a preponderance of evidence that he is free of mental disease 
and is entitled to be released and also that he is not dangerous. 

In view of these circumstances, the Court will discharge the writ, 
dismiss the petition and remand the petitioner to his present custody. 


You may submit proposed findings of fact and conclusions of law. 
(Thereupon, the hearing stood concluded.) 
[ Certificate of Service] 


[ Filed November 9, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter having come before the Court on a petition for a writ 
of habeas corpus and the writ having been issued; whereupon the Court 
having considered the petition and testimony and argument adduced in 
open court, the Court makes the following findings of fact: 

1. Petitioner, Elmer W. Pettit, Jr., was committed to Saint 
Elizabeths Hospital on April 26, 1961, by order of the United States 
District Court for the District of Columbia pursuant to the provisions 
of 24 D.C. Code Section 301, as amended, after having been found not 
guilty by reason of insanity on charges of robbery and assault with a 
dangerous weapon in Criminal Case No. 590-57. 

2. A hearing on the writ was held on October 30, 1961 at which 
petitioner testified in his own behalf and was represented by retained 
counsel. 

WHEREFORE, the Court concludes as a matter of law that: 

1. Petitioner has failed to sustain his burden of proving by a 
preponderance of the evidence that he has recovered his sanity and 
would not in the reasonable future be dangerous to himself or others. 
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2. Petitioner is legally detained in the custody of respondent. 
3. The petition should be dismissed. 
/s/ Alexander Holtzoff 
JUDGE 
November 9, 1961 
[ Certificate of Service] 


[Filed November 9, 1961] 
ORDER 
This matter having come before the Court on a petition for a writ 
of habeas corpus, the writ having been issued; whereupon the Court 
having considered the petition and testimony and argument adduced in 
open court, it is by the Court this 9th day of November, 1961) 
ORDERED, that the writ be discharged, the petition dismissed and 
the petitioner remanded to the custody of the respondent. | 


/s/ Alexander Holtzoff | 
JUDGE 


[ Filed November 21, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 21st day of November, 1961, that peti- 
tioner hereby appeals to the United States Court of Appeals for the Dis- 


trict of Columbia from the judgment of this Court entered on! the 9th day 
of November, 1961 in favor of respondent, against said petitioner. 


/s/ Richard Arens | 
Attorney for petitioner 
2000 P Street, N.W. 
Washington 6, D.C. 

Appointed by the District Court in 

Cr. No. 590-57 to represent defendant 

on the hospital certification for un- 

conditional release. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES, 
v. 
ELMER W. PETTIT, JR., 
Defendant. 


Criminal No. 590-57 


Washington, D. C. 
September 22, 1961 
The above-captioned cause came on for hearing on unconditional 
release before the HONORABLE ALEXANDER HOLTZOFF, Judge, United 
States District Court for the District of Columbia. 
* * * * 


MAURIS M. PLATKIN 
* * * 
DIRECT EXAMINATION 
BY MR. ARENS: 

Q. Would you please state your full name and address?) A. Mauris 

M. Platkin, St. Elizabeths Hospital. 
MR, ARENS: Will the Government stipulate the qualifications of Dr. 
Platkin as an expert in psychiatry ? 
THE COURT: Yes, I am sure there will be no doubt about that. 


Q. Dr. Platkin, did you have occasion to do an examination and 
evaluation of the case of Elmer Pettit? A. Yes, I did. 
Q. And would you tell us what that examination and evaluation 

consisted of? A. The examination consisted of not only interview- 


ing Mr. Pettit but familiarizing myself with the record, his hospital record, 
which consists of information derived from a number of sources concern- 
ing his history, his personal history and background, familiarizing myself 
with the psychological examinations which were conducted at St. Elizabeths 
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Hospital, and participating in a staff conference which other doctors from 


the service, the psychologist and myself attended. 
* * * * 
BY MR. ARENS: 

Q. Dr. Platkin, how long has the defendant been under your observa- 
tion? A. Actually he has been under my observation since his original 
admission to St. Elizabeths Hospital, which took place in October of 1960. 
He was there, was sent back for the procedures that Mr. O'Malley men- 
tioned, he was then sent back to St. Elizabeths Hospital again. 

Q. Initially he was with you for the usual period of 90 days? 

A. That is correct. He was then returned to the Court. He then 
came back to St. Elizabeths Hospital April 26, 1961, and again has been 
under our observation until the present time. 

Q. Now, based upon your observation, examination, evaluation of 
the case, Dr. Platkin, do you have a professional opinion as to whether 
the defendant is suffering from mental disease or defect at this time ? 
A. Yes, Ihave formulated an opinion in this respect. 

THE COURT: What is your opinion? 

THE WITNESS: My opinion is that he is without mental disorder. 

THE COURT: How about mental defect ? 

THE WITNESS: And without mental defect. 

Q. Dr. Platkin, do you have opinion as -- 

THE COURT: You say disorder. Is he without mental disease ? 

THE WITNESS: He is without mental disease in my opinion, your 
Honor. 

THE COURT: I was not sure what meaning you gave to the word 
disorder. 

THE WITNESS: Well, in general, we tend to use the word synony- 
mously; but I think in any definition of either word, I would say he is 
without it. 

BY MR. ARENS: 
Q. Dr. Platkin, do you have an opinion as to whether the defendant 


is dangerous to himself or others? 


« * * 
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A. There is a question in my mind as to whether he is dangerous, 

but I don't think this is with reference to mental illness. 

Q. Is it correct to say, Dr. Platkin, that you do not feel|that he is 
dangerous by reason of any mental disease or defect? A. That is my 


Opinion, yes, sir. | 
* * * * 
CROSS-EX AMINATION 
BY MR, O'MALLEY: 
Q. Dr. Platkin, your initial examination or observation of this 
defendant was in 1960, was it not? A. That is correct. | 
Q. And you are aware that the crime for which he was charged was 
in 1957? <A, Yes. 
Q. And you are further aware that in those three years |he was 
confined at Patuxent Institution in Maryland? A. Yes, Iam aware of that. 
Q. And you are further aware of the fact that he was diagnosed 
there as a sociopathic personality, antisocial type? A. Yes,/sir. 
Q. And you are further aware that he had received treatment 
there for some three years? A. Yes, sir. 
Q. And you are further aware that the reason he was initially 
committed there, or the occasion was the commission of a housebreaking; 
is that correct? A, Yes, sir. 
Q. Doctor, you believe a sociopathic personality to be a mental 
disease, do you not? A. Not all sociopathic personalities are mentally 
ill, in my opinion, Some are and some are not. 
THE COURT: That is a bone of contention, is it not, among psy- 
chiatrists ? 
THE WITNESS: It certainly is, your Honor. 
* * * * 
BY MR. O'MALLEY: 
Q. What are the usual symptoms, if I can use that terminology, of 
a sociopathic personality, antisocial type? A. The antisocial type shows 
a variety of symptoms, Of course, the antisociality of it generally refers 
to arather extended history of antisocial difficulty, of criminal behavior, 
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of arrests, of depradations against society and so forth. They also show 


a certain calousness in their views, a certain lack of remorse about this 
thing, certain indifference to what they are doing, a disregard for other 
people's feelings, a certain coldness and aloofness in their relations with 
people, an inability to profit or to recognize that they have been in trouble, 
a certain glibness in passing it off as being inconsequential. These are 
some of the things that are fairly characteristic of a sociopath. 

Q. Doctor, you are aware of the circumstances surrounding the 
crime with which the defendant stood charged, are you not? A. Is this 
the one -- 

Q. Before Judge Youngdahl. A, Yes. 

Q. And you are aware of the fact that that was robbery, wherein 
the defendant was alleged to have gone into this restaurant with a gun, 
pointed it at the 57 year old man who was operating that restaurant, told 
him it was a hold-up and go to the back room; when he went there, struck 
the man over the head with the butt of the gun? A, Yes. 

Q. Are you aware of that? A. Yes, Iam aware of that. 

Q. And took, I believe, some $100 or thereabouts from him? 

A. Yes, sir. 

THE COURT: I would like to interject a question, if I may, Mr. 
O'Malley. Doctor, I would like to ask you this to make sure I understood 
counsel correctly, but, anyway, I want to hear it from your lips. Was it 
your opinion that at the time this crime was committed the defendant was 
not suffering from any mental disease or defect ? 

THE WITNESS: Actually, your Honor, this was not asked. 

THE COURT: I am going to ask you now. 

THE WITNESS: But it is my opinion that, to the best of my knowl- 
edge, he was not suffering from an illness at that time. 

THE COURT: Well, if so, is the Court correct in inferring that it 
is not your opinion that the defendant has recovered his sanity and is now 
therefore without mental disease or mental defect, but that he never was 
insane ? 

THE WITNESS: That is a correct inference, your Honor. 

* * * * 
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BY MR. O'MALLEY: 

Q. In your conversation with the defendant did he indicate any re- 
morse for the crime that he was alleged to have committed? | A. Yes, he-- 
THE COURT: I do not see that that is material, Mr. O' Malley. 

MR. O'MALLEY: Nothing further, your Honor. 
THE COURT: You are not going to get an admission from Dr. 
Platkin that in his opinion this man was ever insane. I think Dr. Platkin's 
situation is perfectly clear. His opinion is that the man never was insane 
and is not insane today. Now, of course, that puts the Court in a very 
difficult quandry because the question is then, did the defense perpetrate 
a fraud here by securing an acquittal on the ground of insanity. 
MR. O'MALLEY: Your Honor -- 
THE COURT: When I say fraud I do not mean to charge!or intimate 
counsel with an intentional fraud but I mean the result seems to be a fraud 
on the administration of justice. Here is a defendant who was|able to se- 
cure an acquittal of a serious offense like armed robbery on the ground of 
insanity and now he comes in and says he is not insane after all and ought 
to be released. And of course he cannot be tried again under the double 
jeopardy provision of the Constitution. 
MR. O'MALLEY: Your Honor, just by way of a proffer and a sug- 
gestion of what's going on in my mind, the Doctor has testified that socio- 
pathic traits may be present in a man without amounting, in his estimation, 
to a disease and -- 
THE COURT: You know, I always think it is a waste of time to try 
to prove your case by cross-examining the other side's witnesses. You 
have got your own witnesses. 
MR. O'MALLEY: All right. 
MR. ARENS: One final question, subject to the Court's permission. 
REDIRECT EXAMINATION 
BY MR. ARENS: | 
Q. Dr. Platkin, assuming that the defendant had been mentally ill 
on the date of the crime charged in the indictment, would you then 


have a professional opinion as to whether he had recovered from that 
| 
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mental illness since that time ? 
MR, O'MALLEY: I object to that. 
THE COURT: Objection sustained. That is a speculative question. 
MR. ARENS: No further questions. 


* * * 


DAVID J. OWENS 
* * * 
DIRECT EXAMINATION 
BY MR, ARENS: 
Q. Would you please state your full name and address? A. David 


J. Owens. I am a physician specializing in psychiatry on the staff of St. 


Elizabeths Hospital. 

THE COURT: Ido not think you need qualify the Doctor. I imagine 
that the Government will concede his qualifications and he is well known to 
this Court as a qualified and experienced psychiatrist. 

* * * * 
BY MR, ARENS: 

Q. Dr. Owens, did you have an opportunity in your professional work 
at St. Elizabeths to do an examination and evaluation in the case of the 
defendant, Elmer Pettit? A. Yes, Ihave. 

Q. And would you tell us about the nature of that examination and 
evaluation? A. Since Mr. Pettit's original admission to St. Elizabeths 
Hospital I have seen him on several occasions, I did not arrive or formu- 
late an opinion as to his condition until yesterday. I examined him for 
approximately 45 minutes to an hour yesterday. I reviewed the history 
of his hospitalization at St. Elizabeths, his background history, that is, 
his antisocial behavior, his hospitalization at Patuxent, various other 
information that we had, and I arrived at an opinion yesterday. 

Q. Now would you tell the Court what your opinion is, Dr. Owens ? 
A, In my opinion he is without mental disorder. 

THE COURT: What about defect ? 

THE WITNESS: And he is without mental defect. 

THE COURT: Iwant to make sure. Do you use the term disorder 
as synonymous with disease ? 
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THE WITNESS: Yes, your Honor, more or less. 
THE COURT: Because generally the opinions of the Courts in 
these matters use the term mental disease and mental defect, and 


I wanted to be sure that when you used the term disorder you meant the 
same thing. | 
THE WITNESS: I think when I use the term disorder I would 
probably include either disease or defect. 

THE COURT: I see. 

BY MR. ARENS: 

Q. Dr. Owens, were you also able to form a professional opinion 
as to whether the defendant is dangerous to himself or others? A. Ido 
not think that he would be dangerous to himself or to others by reason of 
mental disease or defect. 

* * * * 
CROSS-EXAMINATION 
BY MR, O'MALLEY: 

Q. Just one question. Doctor, do you have an opinion as to what 
this defendant's condition was between 1957 and 1960? A. No. The 

entire time? 

Q. Anytime. A. I think he had a number of sociopathic traits, 
that there is a history of them in his record, I think he has acted in an 
antisocial manner and in an impulsive manner, particularly in 1957. 
During his hospitalization at St. Elizabeths these traits of antisocial 
nature have not been displayed by the patient. 

Q. But you are of the opinion, are you not, Doctor, that once a 
person is a sociopath, that there is little likelihood of that condition 
changing? A. I don't think my opinion is exactly like that. I think 
that my opinion is it's difficult for a person that is diagnosed as a socio- 
pathic personality, antisocial type, to change. However, I do feel that 
there is improvement demonstrated in these patients at times, But cer- 
tainly the prognosis is not good and it's a difficult treatment situation 
with one of these patients. 
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Q. So that what you are actually saying, Doctor, is that the person 
with a sociopathic personality trait changes in his adaptation to his sur- 
roundings but that basically he doesn't change that condition; is that 
correct? A. No, I really believe that there is possibility of change in 

the basic personality of the individual. 

MR. O'MALLEY: Thank you, Doctor. 

THE COURT: Doctor, in your opinion was this defendant suffering 
from a mental disease or mental defect on the day he committed the crime 
involved in this case? What was that date? 

MR. O'MALLEY: I think it was May 1st, 1957, your Honor. 

THE COURT: Can you express an opinion on that? 

THE WITNESS: No, sir, I cannot project myself back that far. 


* * * * * 


JAMES L, READ 
* * * 
DIRECT EXAMINATION 
BY MR, O'MALLEY: 

Q. Will you state your name, please? A. James L. Read. Iama 

physician at St. Elizabeths Hospital specializing in psychiatry. 

Q. Doctor, how long have you been on the staff of St. Elizabeths 
Hospital? A. I have been at St. Elizabeths Hospital since July of 1957; 
first as a resident for three years, then on the staff since July of 1960 as 
a staff psychiatrist. 

THE COURT: I presume counsel will concede the witness’ qualifica- 
tions. 

MR. ARENS: Yes, your Honor, I will. 

BY MR, O'MALLEY: 

Q. While there have you had occasion to observe one Elmer W. 

Pettit, Jr.? <A. Yes. 


* * * * * 


Q. And when did you observe him, Doctor? A, Only during that 


period of his first admission, officially. I saw him at the time of his 


admission, first admission, on October 5, 1960, at which time I admitted 
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him to the hospital. I saw him again December 20, 1960, and saw 
him again at the first staff conference on December 27, 1960.) After his 
discharge from the hospital I left the service, the John Howard Pavillion 
Service, where the prisoners are kept. Consequently, have had no official 
contact with him since December of 1960. 
Q. Doctor, did there come a time in the fall of 1960 when you had 
an opinion as regards what the mental condition of the defendant was at 
that time? A. Yes. 
Q. And what is that opinion? 
THE COURT: At what time ? 
MR, O'MALLEY: The fall of 1960, your Honor, October through 
December. 
Q. What is that opinion, Doctor? A. It was my opinion that he 
was suffering from a mental disease or disturbance, to wit, sociopathic 
personality disturbance, antisocial reaction. 
* * * * * 
THE COURT: Before that, I wonder if we can ascertain what the 
name of the mental disease was, if any. 
Q. What was the name of the mental disease, Doctor ? | A. Socio- 
pathic personality disturbance, antisocial reaction. 
Q. Antisocial reaction, is that correct? A. Yes. 
Q. And what were the symptoms that were manifested at that time ? 
A. It was my opinion that Mr. Pettit showed a pattern of lifelong social -- 
antisocial activity, emotional immaturity, inability to fully appreciate the 
character of his acts and an inability to refrain from antisocial actions, 
marked with very shallow and immature relations with other people. 
Q. At that time, Doctor, had you familiarized yourself with the 
criminal record of the defendant? A. I had access to the psychological 
examination performed on Mr. Pettit at our hospital and collateral informa- 


tion from the Patuxent Institution in Maryland and from other correctional 
institutions where Mr. Pettit had been. | 


Q. And do you recall whether they were few or many in number, 


the institutions in which he was? A. I believe approximately four or 
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five institutions in all. I may be in error on that. 
* * * * 
CROSS- EXAMINATION 
BY MR, ARENS: 

Q. Dr. Read, am I correct in assuming that you have had no con- 
tact with the defendant since December 27, 1960? A. No official contact. 

Q. Am Icorrect in assuming that you have had no opportunity at a 
systematic re-evaluation and re-examination of this case? A. Yes. 

Q. Now, is it possible, Dr. Read, that given an intensive re-evalua- 
tion and re-examination of this case by you, your opinion might now be 
different ? 

MR. O'MALLEY: I object to that. 

THE COURT: I will exclude that question as speculative. 

Q. Dr. Read, this question is addressed to you as an expert in the 
field of psychiatry. Is the defendant's condition capable of improvement ? 
A. Ibelieve so. 

Q. You have no way of telling, however, as to whether the defend- 
ant's condition has or has not improved because you have had no contact 
with him since December -- 

THE COURT: That is argument. Do not argue with the witness. 


* * * * * 


DOROTHY S. DOBBS 
* * * 
DIRECT EXAMINATION 
BY MR, O'MALLEY: 
* * * * * 
Q. And you are on the staff of St. Elizabeths Hospital, is that 
correct? A. That is correct. 


Q. And you are a medical doctor specializing in psychiatry ? 
A. Yes, Iam. 

Q. And for how long have you so specialized? A. Ihave been on 
the staff of St. Elizabeths Hospital and so specialized since November 1, 
1960. 
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Q. When did you get out of medical school, Doctor? A. Iwas 
graduated from George Washington University School of Medicine in 1956. 
Q. And subsequent to that where did you receive your internship? 
A. Iserved a rotating internship for one year at St. Elizabeths Hospital. 
Q. And that rotating internship at St. Elizabeths, what did that 
comprise? Was that medical or psychiatric? A. It was medical and 
surgical, obstetrical, pediatric, although ten out of the twelve| months I 
was working with psychiatric patients. 
Q. And subsequent to that time, Doctor, tell us what your training 
was or your activity. A. I served a three-year residency at) Duke Uni- 
versity Medical Center in the field of psychiatry and completed the re- 
quirements of my residency training at St. Elizabeths Hospital on 
October 30, 1960. 
Q. And subsequent to that time have you been assigned/on the staff 
of St. Elizabeths Hospital? A. Yes, I have. 
Q. In what service or services, Doctor? A. In the John Howard 
Pavillion. That is the maximum security division. 
THE COURT: I think the witness is sufficiently qualified as a psy- 
chiatrist. You may proceed. 
Q. And while on the staff at Howard Pavillion have you had occasion 
to examine one Elmer Pettit, Jr.? A. Yes, Ihave. 
* * * * * 
Q. And when did you first observe the defendant, Doctor? A. I 
first observed Mr. Pettit at the time of the medical staff conference dur- 
ing his first admission. This was on December 27, 1960. 
Q. And did you have any extensive observation of him at that time ? 
A. Only in the course of the medical staff conference. 
Q. And subsequent to that what was your professional association 
with him? A, There have been avery few, very brief contacts with him, 
and otherwise I have seen him only at the second medical staff conference. 
Q. And when was that, Doctor? A. On August 10, I believe it was. 
August 10, 1961. 
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Q. Of 1961? A. That is correct. 

Q. And subsequent to that time have you seen him at the hospital ? 
A. Only once very, very briefly, not for any purpose of examination, 

Q. As afact, you saw him just yesterday, did you not? A. It was 
two or three days ago, but this was extremely brief. 

Q. Doctor, have you arrived at an opinion as regards what the 
defendant's present mental condition is? A. Yes, Ihave. 

Q. And what is that opinion, Doctor ? A. In my opinion he is suf- 

fering from a sociopathic personality disturbance, antisocial type. 

Q. Antisocial type? A. That is correct. 

* * * * * 

Q. Do you have an opinion, Doctor, as regards whether that diagnosis 
you have attached to this defendant is a mental disease or a mental defect ? 
A. In my opinion this is a mental disease. 

* * * * * 

Q. Doctor, do you have an opinion today as to whether or not the 
defendant, with this diagnosis that you have observed, is dangerous to 
himself or others? A. In my opinion he is dangerous to himself or others. 

Q. Himself and others, is that correct? A. Himself and others, 
actually. 

* * * 
CROSS-EX AMINATION 
BY MR. ARENS: 
Q. Dr. Dobbs, it is a fact, is it not, that you did not conduct a 


single prolonged private interview with the defendant? A. That is correct. 


Q. Now, would you say that your diagnostic procedures under these 
circumstances did not have the benefit of optimum conditions? A. I 


would concede that is correct. 


* * 
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This is an appeal from an order of the United States District Court 
for the District of Columbia, discharging the writ and dismissing the 
petition for a writ of habeas corpus. The District Court had jurisdiction 
under Title 16, D. C. Code, Section 801 and Title 2, D. C. Code, Section 
301(g). This Court has jurisdiction under Title 28, U. S. Code, Section 


1291. 


Appellant was charged with robbery, allegedly committed on or about Hay 
1, 1957 and iiay h, 1957 (J.A. 5). Sxamined by St. Slizabeths Hospital, he 
was certified as free of any abnormal mental condition and hence discharged 


from St. Elizabeths Hospital into the custody of the U. S. Marshal for 


=0% 
trial upon the pending charges on January 5, 1961 (J.A. 5). Appellant inter- 
posed the insanity defense (J.A. 5, 30-31). A jury returned a verdict of 
guilty. The verdict, however, was set aside by the trial judge who found 
appellant not guilty by reason of insanity (J.A. 5-7). Appellant, according~ 
ly, was committed to St. Elizabeths Hospital pursuant to Title 2h, D. Cc. 
Code, Section 301(d) (J.A. 5-7). 


Upon re-evaluation of his case by St. Elizabeths Hospital, appellant 


| 
was again found free of any abnormal mental condition and on August 11, 1961, 


St. Elizabeths Hospital certified, in accordance with Title 2h, D- C. Code 
Section 30l(e). that appellant was entitled to an unconditional rblease pur- 
suant to Title 2h, D. C. Code, Section 301(e) (J.A. 5). 
A hearing was held on the certification on September 22, 1961 (J.A. 
27-38). The following testimony was adduced at that hearing in behalf of 
appellant. 
Dr. Mauris li. Platkin, a senior psychiatrist on the staff of] the John 
Howard Pavilion at St. Elizabeths Hospital, testified that he had) conducted 
an intensive examination and evaluation of the case (J.A. 27). That exami- 
nation and evaluation consisted of repeated interviews with the appellant, 
a study of his personal history and background. tased upen information 
derived from a number of sources, a study of the hospital record,) and 
perusal of the results of psychological testing (J.A. 27). Based upon 
this elaborate examination and evaluation, Dr. Platkin concluded |that appel- 
lant was without mental disorder and that he was not dangerous to himself 
or others by reason of any mental disorder (J.A. 28-29). 
Dr. Platkin added upon cross-examination that he could not speak of 
the recovery of the appellant because, in his view, appellant had never 
been a victim of mental disorder (J.A. 30). This, in brief, was jand con- 


tinues to be the official view of St. Slizabeths Hospital. 
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Dr. David Owens, in charge of the John Howard Pavilion at St. Eliza- 
beths Hospital, testified that he had spent approximately hS minutes in an 
interview with the appellant and that he had reviewed the history of his hos- 
pitalization, his background, and other relevant material. Based upon that 
examination and evaluation, Dr. Owens concluded that appellant was without 
mental disorder and that, in his opinion, he would not be dangerous to him- 
self or others by reason of mental disorder (J.A. 32-33). 

Dr. Ovens was unable to project himself sufficiently far back to form 
an opinion as to whether appellant was suffering from a mental disease or 
defect on May 1, 1957 (J.A. 3h). 

The following testimony was adduced in behalf of the Government. 

Dr. James L. Read, a junior member of the psychiatric staff of St. 
Dlizabeths Hospital (J.A. 18) testified that he had seen appellant only 
during the period of his first admission “officially.” Specifically, Dr. 
Read stated that he saw appellant "at the time of his ... first admission 
on October 5, 1960", that he "saw him again on Deceriber 20, 1960 and again 
at the first staff conference on December 27, 1960" (J.A. 34-35). Dr. Read 
nad available to him, in aid of his evaluation, psychological reports on 

nt from St. Zlizabeths Hospital "and collateral information from 


2 


the Patuxent Institution in Maryland and some other correctional institu- 


tions where ... /appellant/ had been" (J.A. 35). 


Dr. Read admitted! having had no contact with appellant since December 
1960, ise., for a period of almost one year (J.A. 35). 

Based upon his contacts and his information, Dr. Read testified that 
he believed appellant to be suffering from a sociopathic personality disturb- 
ance, anti-social reaction (J.A. 35). 

While Dr. Read stated that the symptoms manifested by the patient at 


the time of his evaluation "showed a pattern of lifelong ... anti-social 


alj- 
activity, emotional immaturity, inability to fully appreciate the |character 
of his acts, ard an inability to refrain from anti-social actions |..." (J.A. 
35), he at no time stated that appeilant was, as of the time of the hearing, 
dangerous to himself or others. 
Upon cross-examination Dr. Read admitted that he had had no oprortunity 
since December 27, 1960 "at a systematic re-evaluation and re-examination of 
woe fthe/ case." (J.A. 36.) 
An objection was sustained to the question addressed to Dr. Read by 
appellant's counsel as to whether, "given an intensive re-evaluation and 
re-examination of ... /the/ case ... /nis/ opinion might now be different" 
(J.A. 36). 
Dr. Read admitted, however, that defendant's condition as diagnosed by 


him as of December 27, 1960, was capable of improvement (J.A. 36), 


Another junior member of the psychiatric staff of St. eLasbrEns Hos- 


pital, testifying for the government, Dr. Dorothy 5, Dobbs (J.A. 18), testi- 
fied that she had first "observed" appellant at the medical staff| conference 
of December 27, 1960 (J.A. 37). 
She further testified in response to questions by government| counsel 
that there had been since but "a very few, very brief contacts with him," 
and that otherwise she had only seen him "at the second medical staff con- 
ference," held on August 10, 1961 (J.A. 37). She admitted, in response to 
leading questioning by government counsel, that she had subsequently seen 
him at the hospital “once very, very briefly not for any purpose pf exami- 
nation" (J.A. 38). 
Based upon these contacts Dr. Dobbs expressed the opinion that appel- 
lant was suffering from a sociopathic personality disturbance, anti-social 
type, and that he vas dangerous to himself and others as a consequence (J.A. 


38). 
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Upon cross-examination Dr. Yobbs acknowledged that she had at no time 
conducted a single prolonged private interview with the appellant and that 
her diagnostic procedures did not have the benefit of optimum conditions 
(J.A. 38). 

Upon the basis of this testimony the District Court denied the uncon- 
ditional release requested by St. Elizabeths Hospital (J.A. 5). 

& petition for habeas corpus was filed by appellant on October 19, 1961. 

In that petition appellant asserted that regardless of any previously 
existing mental state he was not now suffering from any form of mental dis- 
order, that ne was not receiving any kind of psychiatric or psychological 
treatment addressed to the eradication of any mental disorder, and that 
his continued confinement at St. Elizabeths Hospital adversely affected his 
vocational rehabilitation and consequently his ability to assume his place 
in society as a useful and productive citizen in the future (J.A. 1-3). 


None of these assertions was controverted by the Return and Answer to 


the petition for habeas corpus, filed by appellee (J.A. L-6). 


A hearing was held upon’ the petition on October 30, 1961 (J.A. 8-23). 

At that hearing appellant offered to prove his freedom from any mental 
disorder on the basis of psychiatric testimony which had the advantage "of 
more than ene month of psychiatric observation and further examination since 
the hearing held ... on September 22" (J.A. 68). Appellant further offered 
to prove that he was not receiving any treatment addressed to the eradication 
of any mental disorder. 

If the issue of restoration to mental health should not be viewed as 
having been adequately raised anew by the presentation of psychiatric testi- 
mony on the basis of one additional month of observation and examination, 


it was the appellant's request that an independent psychiatric expert be 


au 


appointed in accordance with DeMarcos v. Overholser, 78 U.S. App. D.C. 131, 


137 F. 24 698, cert. den. 320 U.S. 785 (1913). This request was denied by 


the District Court (J.A. 8-9). 
At that time the District Court stated that it was not "interested as 
to whether ... /appellant was/ receiving treatment in the hospital or not" 
(JA. 9) 
Appellant took the stand on his own behalf and testified that he spent 
his day at St. “lizabeths Hospital helping to clean up the ward, taking 
care of his personal needs, working as a clerk at the John Howard |Journal, 
watching television, writing letters or reading a book. He was ngt, accord- 
ing to his testimony, receiving any medication, any individual or!|group psy- 
chotherapy, or any vocational training, guidance or counseling designed to 
fit him for a lawful life in free society (J.A. 12). 
As appellant put it: 
"The only thing that is happening to me there that I 
can see is I am being held a prisoner ..." (J.A. 12.) 
Appellant's testimony was at no time controverted by a aingie witness, 
Dr, David Owens, the physician in charge of the John Howard Favilion, 
testified that he had re-examined the appellant since the last hearing and 
based upon the totality of the information available to him at the time of 
the new hearing, appellant was without mental disorder and had not manifested 
any dangerousness or impulsivity consistent with a sociopathic personality 
diagnosis (J.A. 16-17). 
Dr, Owens asserted that since appellant was, in his view, without 
mental disorder, "then it naturally follows that he does not need) treatment 
for a mental disease" (J°A. 17). 
When asked as to whether appellant had received any vocational train- 


ing, guidance or counseling, designed to fit him for a lawful life in free 


society, Dr. Owens replied: 
"Not that I know of." (J.-A. 17.) 

Upon cross-examination and further questioning by the Court, Dr. Owen 
stated that two doctors dissented from the official view of St. Hlizabeths 
Hospital that appellant was without mental disorder and that these two dis- 
senters were Doctors Dobos and Read (J.A. 18). At no time did Or, Cwens 
indicate that either Dy. Dobbs or Dr. Read had had further contact with 
appellant. 

No witnesses of any kind were produced by appellee. 

Appellee asserted, however, that Dr. Dobbs would testify in the same 
way she had previously if called upon to do so. Dr. Read was not mentioned. 
Significantly, the appellant countered with the assertion that Dr. Owens, 
unlike Dr. Dobbs, had had occasion to reexamine the appellant since the 
hearing of September 22, 1961. ‘This assertion was in no vay controverted 
by appellee (J.A. 15). 

In the course of the hearing it was stipulated that the testimony given 
at the hearing of September 22, 1961 would be considered as a part of the 
record (J.A. 11). 

The District Court held that "considering the nature of the crime 
which oe. faprellant had7 committed and its dangerous character, and the 
duty of the Court to protect the public, tac ... /eppellant had/ not estab- 


lished by a preponderance of evidence that he ... faas/ free of mental 
ry prey f Bg is 


disease and ... /was/ entitled to be released and also that he ... /was7 not 


dangerous" (J.A. 2h). 
Accordingly, the District Court ordered the writ discharged and the 
petition dismissed (J.A, 2h-25). 


This order is the basis of the appeal before this Court. 


STATUTORY A! 


C. Cede, Section 301(d) provides: 


"If any person tried upon an indictment or information |for 
an offense, or tried in the juvenile court of the District of 
Columbia for an offense, is acquitted solely on the ground that 
he was insane at the time of its commission, the court shall 
order such person to be confined in a hospital for the mentally 
Tie" 


C. Code, Section 301(e) provides: 


Nihere any person has been confined in a hospital for sigs 
mentally i11 pursuant to subsection (a) of this section, and the 
superintendent of such hospital certifies (1) that such pergon 
has recovered his sanity, (2) that, in the opinion of the s iperin- 
tendent, such person will not in the reasonable future be danger- 
ous to himself or others, and (3) in the opinion of the superin- 
tendent, the person is entitled to his unconditional release from 
the hospital, and such certificate is filed with the clerk of the 
court in which the person was tried, and a copy thereof served on 
the United States Attorney or the Corporation Counsel of the Dis- 
trict of Columbia, whichever office prosecuted the accused, | such 
certificate shall be sufficient to authorize the court to order 
the unconditional release of the person so confined from further 
hospitalization at the expiration of fifteen days from the fti:e 
said certificate was filed and served as above; but the court in 
its discretion may, or upon objection of the United States br 

the District of Columbia shall, after due notice, hold a hearing 
at which evidence as to the mental condition of the person 50 
confined may be submitted, including the testincny of one or more 
psychiatrists from said hospital. The court shall weigh hb evi- 
dence and, if the court finds that such person has recovered his 
sanity and will not in the reasonable future be dangerous to hin- 
self or others, the court shail order such person unconditipnally 
released from further confinement in said hospital. If the} court 
does not so fird, the court shall order such person returned to 
said hospital ..." 


Amendment 5, United States Constitution, provides in part: 


"io person shall ... ve deprived of life, iberty or property, 
without due process of law ..." 
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STATEMENT CF POLS 


1. The District Court erred in failing to find that appellant lad 
established his eligibility for release under any standard of proof, 
compatible with reason and fairness. 

2, The District Curt erred in refusing to consider the question of 
whether appellant was receiving treatment addressed to the eradication of 
mental disorder. 

3, The District Court erred in failing to provide appellant with 
independent psychiatric experts in aid of his claim for release. 

he The District Court erred in attaching critical importance to the 


seriousness of appellant's alleged criminal act as an element affecting 


its decision as to the presence vel non of an abnormal montal condition. 
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ae 
This case affords this Court with an opportunity of reconsidering its 
previously stated requirement that a person acquitted by reason of insanity 
must establish his eligibility for release by proof beyond reasonable doubt. 
Such a burden would appear to work an unfair hardship notwithstanding 
the voluntary election of the insanity defense by the "special class" upon 
whom it is imposed. Such a hardship is offensive to due process| of law. 
Speiser v. Randall, 357 U.S. 513 (1958). 
Assuming, however, the constitutionality of the burden of proof re- 
quirement thus applied, the terdency of such a burden is to discourage the 
assertion of the insanity defense in numerous meritorious cases and thus 
to militate against the avowed policy of this Court, which is to avoid the 
imposition of a criminal sentence on a mentally ill person. Cf. Overholser 
v. Lynch, 109 U.S. App. D.C. Ok, 288 F. 2d 388, 393 (1961). 
Conceding, however, the applicability of a rule requiring appellant 
to establish his eligibility for release by proof beyond reasonable doubt, 
it is submitted that a reasonable doubt cannot be deemed to be raised by 
psychiatric opinions based upon admittedly inadequate and defective examina- 
tions. The testimony of both psychiatrists testifying against the appellant 
in opposition to the institutional judgment of St. Elizabeths Hospital 
that appellant was entitled to his freedom was marred by the fact that the 
examinations upon which it was based were admittedly defective and not up 
to date. To permit the establishment of a reasonable doubt by such means 
to bar release of indigent defendants would appear both contrary to the 


policy of this Court as expressed in numerous recent cases as well as dis- 


criminatory against those wholly dependent upon governmental psychiatrists 
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for their assistance. AS this Court has said, if the examinations conducted 


by the governmental psychiatrists are "inadequate ... they are remiss, af 


anyone; certainly not ... /the defendant7." Blunt v. United States, 100 


U.S. App. D.C. 266, 275, 2h F. 2d 355 (1957). 
Upon any hypothesis, therefore, the District Court should be deered 


to have committed error in denying the appellant's claim for release. 


iE 
The refusal of the District Court to consider the question of whether 
an individual acquitted by reason of insanity is receiving any treatment 
addressed to the eradication of a mental disorder permits the transforna- 
tion of the hospital into a penitentiary where one could be held indefi- 
nitely for no convicted offense. Such a refusal appears clearly in 


conflict with due process. 


crt 
The settled law of this Circuit confers upon the inmate of a public 
mental hospital the right to indeperdent psychiatric verification of his 
clain to release. 
The District Court erred in failing to provide such psychiatric veri- 


fication. 


Iv 
To consider the dangerousness of the appellant's act as critical in 
the determination as to the existence vel non of an abnormal mental condi- 
tion--which is what the District Court did--was error. This Court has 
precluded confinement of a citizen in a mental hospital solely on the 
basis of potential dangerousness independent of an abnormal mental con- 


dition. The existence of dangerous terdencies cannot, without more, be 
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taken as critically determinative of the existence of an abnormal mental 


condition, without transgressing the commard of due process. 


This appears to have been done by the District Court. 


span i sim 
ARGUILSIT 


z 


THE DISTRICT COURT DRREDi IN! FAILING TO FIND THAT APPELLANT HAD ESTABLISHED 
HIS ELIGIBILITY FOR RSLZASE. 


&. Appellant Could Not Be Deemed Subject to the Burden of 
Establishing His Eligibility for Release by Proof Beyond 
Reasonable Doubt. 


To require an individual defendant, acquitted by reason of insanity 
and hence committed to St. Elizabeths Hospital, to establish his eligibility 
for release beyond reasonable doubt violates the canons of fundamental 
fairness. 

It must be borne in mind that an insanity acquittal need be based upon 
nothing more than the finding of a reasonable doubt concerning the mental 
health of the accused. Davis v. United States, 160 U.S. h69 (1895); 

Tatun v. United States, 68 U.S. App. D.C. 386, 190 F. 2d 612 (1951). At 
no time in the history of any accused, acquitted by reason of insanity in 
the District of Columbia, has there been an affirmative finding that that 
accused was in fact insane at any time. To justify continued detention 
under these circumstances upon the basis of the presumption of a continuing 
pathological mental state would appear irrational and hence incompatible 
with due process of law. See Tot v. United States, 319 U.S. 463 (1943). 

Assuming the validity of a mandatory commitment based upon nothing 
but an acquittal founded upon the establishment of a reasonable doubt as 
to an accused's mental health as of some past date, it would seem both 
unreasonable and oppressive to condition the release of that accused from 
confinement within a public hospital upon proof that he has recovered 


his sanity beyond reasonable doubt, 


ace | 

Formulation of a burden of proof working oppressively and unfairly 
against any group or "special class" of people is offensive to due process 
of law. Speiser v. Randall, 357 U.S. 513 (1958). 

Recent research has confirmed the oppressive ard unfair results flowing 
from this Court's decisions in such cases as Overholser Vv. Russell, 108 U.S. 
App. D.C. 400, 283 F. 2d 195 (1960); Ragsdale v. Overholser, 108 U.S. App. 
D.C. 308, 281 F. 2d 943 (1960); Hough v. United States, 106 U.S. App. D.C. 
192, 271 F. 2a 58 (1959); Overholser v. Leach, 103 U.S. App. D.C. 289, 257 
F. 2a 667 (1958). It is this case law which has subjected the beneficiary 
of the insanity acquittal to the burden of proving his eligibility for 


release beyond reasonable doubt. See Halleck, The Insanity Defense In The 


District Of Columbia - A Legal Lorelei, Ato. Le. J. 29 (1960). 


Assuming, arguendo, the constitutionality of the burden of proof 
requirement in the cases cited immediately above, it would now seem plain 
that the tendency of such a burden is to discourage assertion of| the 
insanity defense and that that burden, therefore, must be regarded as 
contrary to the very policy of this Court, eloquently expressed in such 
terms as that "our collective conscience does not allow punishment where 
it cannot impose blame," Holloway v. United States, 80 U.S. App.| D.C. 35 
U8 F. 24 665 (1945), and that "the cases ... /decided by this Court/ 
establish almost a positive duty on the part of the trial judge mot to 
impose a criminal sentence on a mentally ill person." Overholser v. Lynch, 
109 U.S. App. D.C. LOh, 288 F. 2d 388, 393 (1961). See also Durham v. 
United States, 9 U.S. App. D.C. 288, 21h F. 24 862 (195k); Blunt v. 


—————— 


United States, 100 U.S. App. D.C. 266, 2h F. 2d 355 (1957); Briscoe v. 


———— 


United States, 101 U.S. App. D.C. 316, 2h8 F. 2d 640 (1957); Williams v. 


—_—————— 
| 


United States, 102 U.S. App. D.C. 51, 250 F. 2d 19 (1957). Obviously the 


——— 
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effect of such a burden is the avoidance of many a meritorious insanity 
defense by deferdants, unwilling to risk what may turn out to be a lifetime 
loss of liberty in a mental hospital. 

In a word, the concern of this Court for the mentally ill offender, 
devoid of moral blame for his transgression, would appear nullified by 
retaining the burden of proof exemplified by the cases of Leach, Russell, 
Ragsdale ard Hough, referred to above. 

In this light it is submitted that this Court reconsider the burden 
of proof requirement in cases involving an assertion that an individual 
acquitted by reason of insanity is free of mental disorder and not likely 
to be dangerous to himself or others by reason of the same. 

It seems clear, upon the basis of the record before this Court, that 
the preponderance of evidence favored the appellant's assertion that he had 
established his eligibility for release as without mental disorder. 

B. Sven Conceding The Applicability Of A Rule Requiring Appellant 

To Establish His Eligibility For Release By Proof Beyond 
Reasonable Doubt, The Appellant Has Established Such Eligibi- 
lity Upon The Face Of The Record. 

It is submitted that a reasonable doubt cannot be maintained solely on 
the strength of psychiatric expert testimony founded on overtly and acknowl- 


edged inadequate psychiatric examinations. 


This Court will recall that appellant had presented testimony by two 


senior psychiatrists at St. Elizabeths Hospital, based upon careful and 
protracted examination,’ that he was free of any mental disorder and not 
likely to be dangerous to himself or others by reason of the same (J.A. 1h- 
16, 27-3h). 

This testimony had been controverted solely by two junior members of 


the St. Elizabeths Hospital staff. The testimony of one such junior member 
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was based upon an evaluation which had never been brought up to date. 


Significantly, that witness had admitted at the hearing of September 22, 
| 


1961 that he had had no opportunity at a systematic reevaluation |jand 
reexamination of the case since December 27, 1960, i.e., for a period of 
almost one year preceding the hearing at which his testimony was presented. 
Moreover, that same witness had admitted the possibility of the improvement 
of appellant's condition. It is clear that this admission conceded the 
possibility of such improvement during the period in which the witness had 
had no contact with appellant. The other junior member had admitted having 
had only "a very few, very brief contacts" with appellant and that her 
diagnostic procedures did not have the benefit of optimum conditions. 

One is bound to reiterate, moreover, that at the habeas corpus 
hearing of October 30, 1961, only one expert witness testified. | His 
testimony was in favor of appellant. Reference to the testimony of the 
witnesses heard at the previous hearing of September 22, 1961 suffers from 
the obvious infirmities previously referred to as well as the further 
infirmity that Dr. Dobbs, the sole witness mentioned by appellee|'s counsel 
at the habeas corpus hearing as willing to express her previously stated 
view, had had no contact with appellant in the interim (J.A. 15)).. In 
other words, her opinion as well had become out of date by more 
month at the time of the hearing of October 30, 1961. 

In reason and fairness, psychiatric opinions which are either not 
up to date or which lack adequate foundation cannot be deemed tq raise a 
reasonable doubt for purposes of defeating appellant's attempt at securing 
his release. The application of this principle would seem particularly 
compelling in the case at bar in view of the uncontradicted testimony that, 


even if appellant be assumed to be mentally ill, his illness was subject 
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to improvement (JA. 33, 36). It is significant in this connection that one 
of the psychiatrists who had admitted loss of contact with appellant for 
almost a year prior to his testimony specifically stated that appellant's 
condition was capable of improvement (JA. 36). 

This Court has repeatedly recognized the necessity of adequate psychi- 
atric studies as essential to enlightened justice. In Winn v. United States, 
106 U.S. App. D.C. 133, 135, 270 F. 2d 326 (1959), this Court declared: 

"In addition to the psychological and neurological 
tests which may be indicated ... fa proper psychiatric 
examination addressed to the mental state of the accused 
at the time of the crime/ requires adequate knowledge and 
a proper expert evaluation of the accused's personal 
history and the circumstances surrounding the crime." 

See also Calloway v. United States, 106 U.S. App. D.C. 
Uy, 270 F. 2d 33h (1959). 2/ 

The plight of the indigent prisoner, solely dependent upon the adequacy 
of psychiatric examinations, carried out under public auspices, has been 
previously recognized by this Court as raising questions of fundamental 
faimmess in cases involving the assertion of the insanity defense. The 


fact that in this case appellant asserts his right to release aS a person 


free of mental disease or defect in no way detracts from the significance 


ne 
1/ In Williams v. United ‘States, 102 U.S. App. D.C. 51, 55-56, 250 F. 2d 19 
(1957), this court declared: 


"The examination conducted by the psychiatrists must be of 
a character they deem sufficient for the purpose of determining 
the facts required. If brief jail interviews with defendant 
are inadequate for the purpose, the defendant should be com- 
mitted to a mental hospital where he can be examined under 
clinical conditions, and for a long enough time to satisfy the 
psychiatrists. If the psychiatrists require more information 
about the defendant's background and history than they can 
obtain from him, an investigation should be conducted to 
obtain such information. If there is reason to doubt the 
accuracy of information supplied by the defendant or his 
family or friends, the information should be checked by 
investigators. If physical tests can help to determine the 
existence or character of illness, such tests should be made." 
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of the observation made by this Court in these terms: 


"The accused and his family have extremely limited 
financial and intellectual resources. He is found to be 
mentally ill soon after he falls into the hands of the 
law. From that point on others than he determine what 
happens to him. Government doctors, appointed by the Court, 
take him in charge.... /I/f their examinations are inadequate 
es. they are remiss, if anyone; certainly not he." Blunt v. 
United States, 100 U.S. App. D.C. 266, 275, 2hh F. 2d 355 

957)» 


Had appellant been possessed of sufficient financial resources it is 
clear that he would nave had no difficulty in obtaining private psychiatric 
experts to fortify the official institutional judgment of St. Elizabeths 
Hospital that he was indeed free of mental disorder and not dangerous by 
reason of the same. 

Reason and fairness would militate against the acceptance of the 
dissenting opinions of junior members of the St, Elizabeths staff as 
establishing a reasonable doubt--since such cpinions were tainted by 
admitted inadequacies in examination and observation that have been pointed 
out. 

What this Court has said in a different context is thoroughly applicable 
to the instant case. If the examinations of appellant conducted] by these 
junior staff members in this case were inadequate, and their inadequacy was 


candidly conceded by them, "they ... /vere/ remiss, if anyone; certainly 


not ee. [the appellant7.” Blunt v. United States, supra. In reason and 
ae, | 


fairness it is not the appellant who should be penalized under these circum- 
stances by a finding that he has not sustained a burden of proof), however 
exacting this Court may deem it to be. 
Surely, in the case of an indigent, wholly dependent upon government 
psychiatrists as was appellant, the establishment of a reasonable doubt on 


the basis of a psychiatric opinion tainted by admitted defects and 
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inadequacies, would appear to work a hardship incompatible with equal justice 


and due process of law. Cf. Griffin v. Illinois, 351 U.S. 12, 19 (1956). 


One is bound to reiterate, moreover, that the condonation of the 
action of the District Court would explicitly discourage the assertion of 
the insanity defense in meritorious cases. 

If release from St. Elizabeths Hospital can be denied upon the basis 
of examinations which are either superficial or not up to date, the 
individual, contemplating the assertion of the insanity defense, is put 
on notice that he proceeds to do so at his peril and that his loss of 
liberty in a mental institution will not be determined by the best available 
medical judgment, but may hinge, instead, upon judgment which is admitted to 
be based upon a study which is superficial and not up to date and which 


therefore carries a high risk of error and miscalculation. 


PE 
THE DISTRICT COURT ERRED IN REFUSING TO CONSIDER THE QUESTION OF WHETHER 
APPELLANT WAS RECEIVING TREATMENT ADDRESSED TO THE ERADICATION OF iNTAL 
DISCRDER. 

The record is clear in showing that appellant, however comfortably 
situated, was confined at St. Blizabeths Hospital as a prisoner rather than 
as a patient. 

Dr. Owens, in charge of the John Howard Pavilion, stated explicitly 
that appellant was not receiving any vocational training, guidance or 
counseling designed to fit him for a lawful life in a free society. As 
expressed by that witness, without contradiction, since appellant was in his 


view without mental disorder, "then it naturally follows that he does not 


need treatment for a mental disease" (J.A. 17). 
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It is clear, in view of Dr. Owens! position in the John Howard Pavilion, 
that such treatment resources as might be made available to other patients 
who would be considered sick, could not and would not be made available to 
the appellant, who was not and never had been regarded as such by the St. 
Elizabeths Hospital administration. 

The Court might consider the appellant sick. But St. Elizabeths 
Hospital would not. As long as St. Elizabeths Hospital continued to regard 
appellant as free of mental disorder it would be inevitable that] he would be 
denied treatment resources available to others. It appears, therefore, 
upon any hypothesis, that appellant could be rationally viewed solely as 
a prisoner rather than as a patient at St. Elizabeths Hospital. 

The District Court could not refuse to consider this cireuristance 
without frastrating the basic policy underlying the Durham Rule | and dis- 
couraging the assertion of the insanity defense in meritorious cases. 

This Court has said that it "is both wrong and foolish to punish where 
there is no blame and where punishment cannot correct" and that [the 


"community's security may be better protected by hospitalization than by 


imprisonment." Williams v. United States, 102 U.S. App. D.C. 51, 57-58, 
| 


250 F. 2d 19 (1957). 
It seems inconceivable that this Court could have used the |term 
"hospitalization" as the equivalent of confinement upon hospital premises 

without active attempts at therapeutic rehabilitation, If it had, it 
would have engaged in a facile and misleading gesture, permitting the 
transformation of a prison into a hospital by the painting of the legend 
"hospital" upon the guarded portals of a prison building. The insanity 
defense, under those circumstances, would not have been the great humani- 


tarian device to save the mentally ill from punishment at the hands of the 
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law but a snare and a delusion to the unwary, who upon election of the 
insanity defense would be susceptible to infinitely more severe punishment 
under "therapeutic" auspices than under the aegis of the federal prison 
system. 

We must remember in \this connection that lack of psychiatric treatment 
may mean confinement for life of patients who are curable. 

Judge Fahy, concurring in Ragsdale v. Overholser, 108 U.S. App. D.C. 
308, 281 F. 2d 943 (1960), put it aptly by stating that absence of adequate 
psychiatric treatment tends to "transform the hospital into a penitentiary 
where one could be held indefinitely for no convicted offense ..." 

This Court has since recognized the fact that total absence of 
psychiatric treatment is indeed an appropriate basis for release on 
habeas corpus. See Foller v. Overholser, 110 U.S. App. D.C. 239, 292 F. 
2d 732 (1961). 


The view expressed by this Court in Overholser v. O'Beirne, ___ U.S. 


App. D.c. , __—*F. 2d___—s (1961) , is not relevant to this case. In 


Overholser v. O'Beirne, this Court addressed itself to degrees of adequacy 
of treatment facilities and not to the question of a total absence of 


treatment facilities, highlighted by the case at bar. 


IIr 


THE DISTRICT COURT ERREID IN FAILING TO PROVIDE APPELLANT WITH INDEPEND ENT 
PSYCHIATRIC EXPERTS IN AID OF HIS CLAD FOR RELEASE. 


Under settled law in this Circuit, appellant was entitled to have the 
motion he had made for expert witnesses granted by the District Court. 

Appellant invites the attention of this Court to DeMarcos v. Overholser, 
78 U.S. App. D.C. 131, 137 F. 2d 698, 699, cert. den. 320 U.S. 785 (193) 5 


where this Court declared: 
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",,.. where an indigent confined in a mental hospital 
seeks habeas corpus it is more important to provide him 


with an independent psychiatric examination than to give 


him independent counsel. If such an examination is demanded 
and denied, the right of an indigent alleged insane person 


to petition for habeas corpus is entirely meaningless." | 
The rule of DeMarcos v. Overholser, supra, has been specifidally mentioned 
as being applicable on request to indigent inmates committed under Title 2h, 
D. C. Code, Section 24-301. Curry v. Overholser, 109 U.S. App. D.C. 283, 


287 F. 2a 137 (1960). 


IV 
THE DISTRICT COURT ERRED IN ATTACHING CRITICAL IMPORTANCE TO THE | SERIOUSNESS 
OF APPELLANT'S ALLEGED CRIMINAL ACT IN DECIDING AS TO WHETHER AN|ABNORMAL 
MENTAL CONDITION EXISTED. 
It seems clear from the opinion of the District Court that the District 
Court exacted a more stringent requirement in proof because of the alleged 
dangerousness of the criminal act with which appellant had been charged 
(J.A. 2h). Just how much more stringent it was cannot be ascertained from 


the record. What is clear is that the dangerousness of appellant's act 


appears to have been critical in the thinking of the District Coprt as to 


the existence vel non of appellant's mental disorder (see J.A. 2h). 


Attaching this additional importance to dangerousness, it is submitted, 
was error. 
It is elementary that the confinement of appellant, based substantially 
only upon a finding of social dangerousness, is authorized neither by the 
Constitution nor by statute. 
As aptly expressed by Chief Judge Miller, for this Court: 
"A sane person, i.e., one free of mental disease or defect, 
cannot be confined in a mental hospital under Section ae 
301, D. C. Code (1951), simply because he is thought to be 


potentially dangerous if released. His dangerous tendencies 
must be attributable to an abnormal mental condition if he 


-23- 


is to be retained in confinement on that account under the 
Act." Starr v. United States, 26) F. 2d 377, at 382-3 
(1958). See also concurring opinion of Fahy, J., in 
Ragsdale v. Overholser, 281 F. 2d 93 at 950 (D0. Cir. 
1960) . 


To consider the dangerousness of the appellant's act as critical in 


the determination as to the existence vel non of an abnormal mental condi- 


| 
tion appears to be contrary to the policy of this Court, as enunciated 


above, as well as to the due process clause of the Fifth Amendment to the 
Constitution. 


This is what the District Court appears to have done. 


CONCLUSION 
For the reasons stated the order of the Court below should be reversed 
and the case remanded with directions to enter an order releasing appellant 


from detention by the Superintendent of St. Elizabeths Hospital. 


Respectfully submitted, 


RICHARD ARENS 
2000 P Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Was not the District Court correct in finding that ap- 
pellant had failed to establish his eligibility for release from 
St. Elizabeth’s Hospital by a preponderance of the evidence 
where the hearings took place about six months after appel- 
lant had obtained a judgment of acquittal for armed rob- 
bery and assault with a dangerous weapon on grounds of 
insanity, where two psychiatrists testified for and two 
psychiatrists testified against the release of appellant, and 
where the Court had an opportunity to personally observe 
appellant and hear his testimony? 

2. Was not the District Court correct in excluding con- 
sideration of the treatment received by appellant in St. 
Elizabeth’s as a non-judicial question, not bearing on the 
question of appellant’s release from custody; and in any 
event, was there not sufficient evidence in the record of valid 
treatment? 

3. Was not the District Court correct in declining to exer- 
cise its discretion to furnish an independent psychiatric 
expert for appellant’s benefit where St. Hlizabeth’s fur- 
nished two expert witnesses who testified in appellant’s 
behalf? 

4. Was not the District Court correct in considering the 
serious nature of appellant’s criminal conduct where it is 
relevant on the issue of abnormal mental condition as well 
as on the issue of dangerousness? 


Counterstatement of the Case 
A. Procedural History 
B. Hearings Leading To Discharge Of The Writ 
1. Witnesses for appellant 
2. Witnesses for appellee 
Statute Involved 
Summary of Argument 


homens 


Argument: 

I. The Record Supports The Discharge of Appellant’s Peti- 
tion For A Writ Of Habeas Corpus On Grounds He 
Failed To Establish His Eligibility For Release.......... 
IL. The Record Fails To Disclose Erroneous Rulings Of Law 

By The District Court 
'A. The Issue Of Medical Treatment Received By Appel- 
lant Was Properly Excluded As Not Material To 
Habeas Corpus Proceedings And, In Any Event, 
The Record Discloses The Existence Of Valid Treat- 


perts To Appellant 

The Nature Of Appellant’s Criminal Conduct Was 
Properly Considered By The District Court As Rele- 
vant To The Issue Of Abnormal Mental Condition 
As Well As To The Issue Of Dangerousness 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,792 


Exner W. Perrir, JR., APPELLANT, 
v. 


Wrxrrep OVERHOLSER, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Procedural History. 


On June 24, 1957 an indictment was filed charging appel- 
lant with the commission of a robbery and assault with a 
dangerous weapon on or about May 1, 1957. A bench war- 
rant was issued on June 28, 1957, which was not executed 
until August 11, 1960.2. After arraignment and a plea of not 


2 Much of the history of this case is based on the record and files 
in District Court Criminal No. 590-57, appellant’s robbery prose- 
cution, which, with the consent of appellant’s counsel, was made a 
part of this record in a District Court order filed March 8, 1962. 


2 During these three years, appellant was under court commitment 
to the Patuxent Institution in Maryland following a housebreaking 
arrest in 1957. The diagnosis and treatment were based on findings 
that appellant suffered from a sociopathic personality disturbance, 
antisocial reaction. (J.A. 29.) 

(1) 


2 


guilty, appellant moved for a mental examination which was 
granted on October 4, 1960. Upon a later finding of com- 
petency to stand trial by St. Elizabeth’s Hospital, appellant 
was tried by jury and, on January 26, 1961, found guilty.* 
On motion of appellant for a new trial, or in the alternative, 
for a judgment of acquittal by reason of insanity notwith- 
standing the verdict, the trial court heard argument and, in 
an order dated April 26, 1961, granted the motion and 
ordered appellant committed to St. Elizabeth’s Hospital. 
Five months later, based upon a certification of uncondi- 
tional release from the hospital, the District Court held a 
hearing on September 22 and denied appellant’s petition 
for unconditional release. Thereupon, appellant filed a 
petition for a Writ of Habeas Corpus on October 19, 1961 
(J.A. 1). After a return was filed stating that appellant 
was eligible for release, a hearing was held on October 30, 
1961, at which additional evidence was adduced. At the 
close of the hearing, the District Court discharged the writ 
and, on November 9, 1961, filed its findings of fact and 
conclusions of law. 


B. Hearings Leading To Discharge Of The Writ * 


1. Witnesses for appellant 


In an effort to establish his right to release from the 
custody of St. Elizabeth’s Hospital, appellant himself testi- 
fied and additionally called Dr. Mauris M. Platkin and Dr. 


2 At the trial, appellant’s defense was insanity and he called a 
psychiatrist from the Maryland institution who testified to a long 
record of antisocial activity starting in 1944 when appellant was 
nine years of age (Criminal Transcript page 64). A psychologist 
from the same hospital corroborated the diagnosis of sociopathy 
(Criminal transcript 99 ff.) 

4Testimony was taken both at a hearing as to unconditional 
release on September 22, 1961 and at the habeas corpus hearing 
on October 30, 1961. It was stipulated, at the suggestion of the 
court below, that the testimony given at the September hearing 
be considered part of the record in the habeas corpus proceeding 
(J.A. 11). 
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David J. Owens of the staff of the hospital to testify on his 
behalf.® 


Dr. Platkin stated that he has had appellant under ob- 
servation since his original admission to St. Elizabeth’s 
in October, 1960 (J.A. 28). In his opinion, appellant was 
without mental disorder or mental defect at that time (J.A. 
28). While there was a question in his mind as to whether 
appellant was dangerous, Dr. Platkin did not feel that ap- 
pellant was dangerous by reason of any mental disease or 
defect (J.A. 29). Furthermore, it was not a question of 
appellant having ‘‘recovered’’ his sanity, since, in Dr. 
Platkin’s view, appellant was not suffering from any mental 
illness at all at the time of the crime in May, 1957. (J.A. 
30). The doctor was aware that between the time of the 
crime in May, 1957 and October, 1960, appellant was con- 
fined at Patuxent Institution in Maryland following arrest 
for housebreaking and also that during these three years, 
appellant was diagnosed and treated as a sociopathic per- 
sonality, antisocial type (J.A. 29). The witness then sum- 
marized the symptoms of the antisocial sociopath: 


The antisocial type shows a variety of symptoms. 
Of course, the antisociality of it generally refers to a 
rather extended history of antisocial difficulty, of 
criminal behavior, of arrests, of depradations against 
society and so forth. They also show a certain callous- 
ness in their views, a certain lack of remorse about this 
thing, certain indifference to what they are doing, a 
disregard for other people’s feelings, a certain cold- 
ness and aloofness in their relations with people, an 
inability to profit or to recognize that they have been 
in trouble, a certain glibness in passing it off as being 
inconsequential. (J.A. 29, 30.) 


> The court also had the advantage of a brief summary by govern- 
ment counsel at the September 22 hearing of appellant’s procedural 
history including the nature of the criminal prosecution, the general 
tenor of appcllant’s psychiatric evidence at the trial and the nature 
of the disposition by judgment of acquittal notwithstanding the 
verdict on grounds of insanity. 
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In the opinion of the witness, not all sociopathic personali- 
ties are mentally ill (J.A. 29). Dr. Platkin recalled that the 
crime charged against appellant was that of armed robbery 
of a restaurant and of striking a 57-year-old complainant 
over the head with a pistol butt (J.A. 30). 

Dr. David J. Owens, a staff psychiatrist at St. Bliza- 
beth’s stated that he had recently examined appellant for 
45 minutes to an hour and had reviewed the hospitalization 
and background history. In the witness’ opinion, appel- 
lant was without mental disorder or defect and would not 
be dangerous to himself or to others by reason of mental 
disease or defect. (J.A. 32, 33). Although appellant had 
a history of sociopathic traits, he has not exhibited them at 
the hospital (J.A. 33). In Dr. Owen’s view, it is difficult 
for a sociopathic personality, antisocial type to change but, 
despite the poor prognosis and the difficulty of the treat- 
ment situation, there is improvement shown in these pa- 
tients at times (J.A. 33). There is also a possibility of 
change in the basic personality of the individual (J.A. 34). 
When asked about appellant’s mental condition in May, 
1957, Dr. Owens stated he could not project himself back 
that far (J.A. 34). 

At the hearing of October 30, 1961, Dr. Owens testified 
he had seen appellant on one occasion since his first ap- 
pearance on the stand and he had again reviewed appel- 
lant’s hospital records (J.A. 16). In his opinion, appel- 
lant was without mental disorder (J.A. 17). Furthermore, 
in view of this opinion, appellant was not receiving any 
medication, psychotherapy or vocational counseling (J.A. 
17). Dr. Owens conceded, however, that there was a dif- 
ference of opinion at the hospital and that some of the 
doctors have diagnosed appellant as a sociopath, with anti- 
social reaction (J.A. 18). In addition, the witness ad- 
mitted that, for a person having such a diagnosis, just be- 
ing in the hospital would itself constitute valid treatment 
(J.A. 18). 

At the second hearing, appellant also took the stand and 
testified that he had been in John Howard Pavilion for a 
little over six months (J.A. 11). According to him, his 
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average day was spent in working as a clerk on the John 
Howard Journal, acting as chairman of the ward committee, 
and occasionally practicing a musical instrument (J.A. 12). 
He states that he is not receiving any medication, psycho- 
therapy, or vocational guidance (J.A. 12). 


2. Witnesses for appellee 


Dr. James L. Read, a concededly qualified psychiatrist on 
the staff of St. Elizabeth’s, testified that he observed appel- 
lant on three occasions during his first period of admission 
between October and December, 1960. Dr. Read was the 
doctor who admitted appellant on October 5, 1960. He ob- 
served appellant again on December 20, 1960 and at the 
first staff conference on December 27, 1960. It was Dr. 
Read’s opinion that, during the fall of 1960, appellant was 
suffering from a mental disease or disturbance which he 
classified as ‘‘sociopathic personality disturbance, antisocial 
reaction.’? (J.A. 34, 35). In reaching this diagnosis, Dr. 
Read relied upon the psychological examinations of appel- 
lant at St. Elizabeth’s as well as upon collateral informa- 
tion from the Patuxent Institution in Maryland and the four 
or five other correctional institutions where appellant had 
been (J.A. 35, 36). As to appellant’s symptoms, Dr. Read 
stated: 


It was my opinion that Mr. Pettit showed a pattern 
of lifelong social—antisocial activity, emotional imma- 
turity, inability to fully appreciate the character of his 
acts and an inability to refrain from antisocial actions, 
marked with very shallow and immature relations with 
other people. 


Appellant’s condition was believed capable of improvement. 
(J.A. 36) 


Dr. Dorothy S. Dobbs testified that she is a medical doctor 
specializing in psychiatry and that, after completing her 
residency training at St. Elizabeth’s in October, 1960, she 
was assigned to the staff in thc maximum security division 
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or John Howard Pavilion (J.A. 36, 37). Doctor Dobbs first 
observed appellant at the medical staff conference on De- 
cember 27, 1960 during his first admission to the hospital 
J.A. 37). After a few, very brief contacts with appellant, 
Dr. Dobbs next observed him at the second medical staff 
conference on August 10, 1961 (J.-A. 37). The witness did 
not have any prolonged private interviews with appellant 
under optimum diagnostia conditions (J.A. 38). Based on 
the above observations, however, Dr. Dobbs was able to form 
an opinion as to appellant’s present mental condition. It 
was her conclusion that appellant was suffering from a 
sociopathic personality disturbance, antisocial type and that 
this condition constituted a ‘‘mental disease.’’ Dr. Dobbs 
further stated that, by reason of this condition, appellant 
is dangerous to himself and to others. (J.A. 38). 

At the close of the hearing of October 30, 1961, the court 
below denied the petition for a writ of habeas corpus (J.A. 
24). In findings of fact and conclusions of law filed Novem- 
ber 9, 1961, the trial court concluded that appellant had 
failed to sustain his burden of proving by a preponderance 
of the evidence that he has recovered his sanity and would 
not in the reasonable future be dangerous to himself and to 
others and that appellant is legally detained in the custody 
of appellee (J.A. 24, 25). This appeal followed. 


STATUTE INVOLVED 


Title 24, Section 301(d), District of Columbia Code (1961 
Edition) provides: 


If any person tried upon an indictment or informa- 
tion for an offense, or tried in the juvenile court of the 
District of Columbia for an offense, is acquitted solely 
on the ground that he was insane at the time of its 
commission, the court shall order such person to be 
confined in a hospital for the mentally ill. 
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Title 24, Section 301(e), District of Columbia Code (1961 
Edition) provides: 


Where any person has been confined in a hospital for 
the mentally ill pursuant to subsection (d) of this sec- 
tion, and the superintendent of such hospital certifies 
(1) that such person has recovered his sanity, (2) that, 
in the opinion of the superintendent, such person will 
not in the reasonable future be dangerous to himself 
or others, and (3) in the opinion of the superintendent, 
the person is entitled to his unconditional release from 
the hospital, and such certificate is filed with the clerk 
of the court in which the person was tried, and a copy 
thereof served on the United States Attorney or the 
Corporation Counsel of the District of Columbia, which- 
ever office prosecuted the accused, such certificate shall 
be sufficient to authorize the court to order the uncondi- 
tional release of the person so confined from further 
hospitalization at the expiration of fifteen days from the 
time said certificate was filed and served as above; but 
the court in its discretion may, or upon objection of the 
United States or the District of Columbia shall, after 
due notice, hold a hearing at which evidence as to the 
mental condition of the person so confined may be sub- 
mitted, including the testimony of one or more psychia- 
trists from said hospital. The court shall weigh the 
evidence and, if the court finds that such person has 
recovered his sanity and will not in the reasonable 
future be dangerous to himself or others, the court shall 
order such person unconditionally released from fur- 
ther confinement in said hospital. If the court does 
not so find, the court shall order such person returned 
to said hospital. Where, in the judgment of the super- 
intendent of such hospital, a person confined under sub- 
section (d) above is not in such condition as to warrant 
his unconditional release, but is in a condition to be 
conditionally released under supervision, and such cer- 
tificate is filed and served as above provided, such cer- 
tificate shall be sufficient to authorize the court to order 
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the release of such person under such conditions as the 
court shall see fit at the expiration of fifteen days from 
the time such certificate is filed and served pursuant to 
this section : Provided, That the provisions as to hearing 
prior to unconditional release shall also apply to condi- 
tional releases, and, if, after a hearing and weighing 
the evidence, the court shall find that the condition of 
such person warrants his conditional release, the court 
shall order his release under such conditions as the 
court shall see fit, or if the court does not so find, the 
court shall order such person returned to such hospital. 


° * * ° * 


Title 24, Section 301(g), District of Columbia Code (1961 
Edition) provides: 


Nothing herein contained shall preelude a person con- 
fined under the authority of this section from estab- 
lishing his eligibility for release under the provisions 
of this section by a writ of habeas corpus. 


SUMMARY OF ARGUMENT 


J 


Appellant challenges the ruling of the District Court 
which discharged the writ of habeas corpus on grounds 
it had not been established by a preponderance of the evi- 
dence that appellant was eligible for release from St. Eliza- 
beth’s Hospital. This is without merit as it cannot be said 
that the findings below were clearly erroneous. Appellant 
produced two expert witnesses from the Hospital whose 
testimony tended to show that appellant was not suffering 
from a mental disorder and would not be dangerous if 
released. On the other hand, the record also indicates that 
appellant was indicted in 1957 for armed robbery and as- 
sault with a dangerous weapon, and that he was shortly 
afterwards arrested in Maryland for housebreaking and 
committed to the Patuxent Institution in Maryland where 
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the diagnosis was ‘‘sociopathic personality disturbance, 
antisocial reaction.’’ He was treated there for three years, 
and, in 1961, was tried in the District on the criminal 
charges. He invoked the defense of insanity and called two 
experts from Patuxent Institution in support of his defense 
and after, a verdict of guilty, the trial court, upon appel- 
lant’s motion, set aside the verdict and entered a judgment 
of acquittal on grounds of insanity. Six months after com- 
mitment, appellant sought an unconditional release and 
then a writ of habeas corpus. At the hearings the appellee 
presented testimony from two psychiatrists on the staff of 
St. Elizabeth’s that appellant was suffering from a mental 
disease, classified as sociopathic personality disturbance, 
antisocial reaction. Appellant also took the stand on his 
own behalf. In view of the opportunity of the trial court 
to weigh the conflicting evidence and to personally observe 
appellant and the witnesses, it cannot be said on appeal that 
the denial of the writ was clearly erroneous. 

Furthermore, appellant’s criticism of the requirement of 
proof of cligibility for release beyond a reasonable doubt 
has no foundation in this record since a more lenient 
standard of proof was actually applied here. 


II 


It is appellant’s contention, also, that the trial court 
erred in failing to consider whether or not appellant was 
receiving treatment at St. Elizabeth’s. To have done so, 
however, would have been to attempt to pass judgment upon 
matters involving psychiatric expertise and to interfere 
in an area traditionally beyond the judicial function. In 
any event, the record establishes that appellant was re- 
ceiving valid treatment for sociopathic personality dis- 
turbance, antisocial reaction. 


TI 


Furthermore, contrary to appellant’s suggestion, the 
court properly exercised its diseretion in declining to fur- 
nish an independent psychiatric expert. Within the ra- 
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tionale of DeMarcos v. Overholser, there was no necessity 
to obtain testimony to rebut the institutional experts since 
two of the doctors on the staff gave testimony tending to 
support his claim for release. 


IV 


Finally, the trial court did not erroneously take into ac- 
count the seriousness of appellant’s criminal conduct or 
require any greater burden of proof because of it. Quite 
apart from the criminality of the conduct in the eyes of 
the law, it is clear that taking money from a restaurant at 
gun-point and hitting the complainant with the gun-butt is 
extremely harmful conduct. As such, it is relevant as a 
symptom of sociopathy and as the basis for prediction of 
the kind or degree of danger that may result from appel- 
lant’s release. 

ARGUMENT 


The Record Supports The Discharge of Appellant’s Petition 
For A Writ Of Habeas Corpus On Grounds He Failed To 
Establish His Eligibility For Release. 


Appellant’s basic position on this appeal must be that 
he had adequately established his eligibility for release 
from St. Elizabeth’s Hospital and that the trial court erred 
in failing to so find. This contention, however, is not sup- 
ported by the record. 

Tn its findings of fact and conclusion of law, the trial 
court determined that appellant had not established his 
eligibility for release by a preponderance of the evidence. 
It is well-settled that a person, having been committed to 
a mental hospital pursuant to § 24-301(d) has the burden 
of establishing that he has recovered his sanity and that 
such recovery has reached the point where he has no ab- 
normal mental condition which in the reasonably foresec- 
able future would give rise to danger to the petitioner or to 
the public in the event of his release. O’Beirne v. Over- 
holser, No. 16,352, October 19, 1961, p. 5; Ragsdale v. Over- 
holser, 108 U.S.App.D.C. 308, 281 F.2d 943 (1960); Over- 
holser v. Leach, 103 U.S. App.D.C. 389, 257 F.2d 667 (1958). 
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As Judge Washington’s opinion in Leach, supra, at page 
670 stated: 


The test of this statute is not whether a particular 
individual, engaged in the ordinary pursuits of life, is 
commitable to a mental institution under the laws gov- 
erning civil commitments. (citation omitted.) Those 
laws do not apply here. This statute applies to an ex- 
ceptional class of people—people who have committed 
acts forbidden by law, who have obtained verdicts of 
“not euilty by reason of insanity,’’ and who have been 
committed to a mental institution pursuant to the Code. 
People in that category are treated by Congress in a 
different fashion from persons who have somewhat 
similar mental conditions, but who have not committed 
offenses or obtained verdicts of not guilty by reason 
of insanity at criminal trials. The phrase ‘‘establish- 
ing his cligibility for release,’’ as applied to the special 
class of which Leach is a member, means something 
different from having one or more psychiatrists say 
simply that the individual is ‘‘sane.’’ There must be 
freedom from such abnormal mental condition as would 
make the individual dangerous to himself or the com- 
munity in the reasonably foreseeable future. 


The record amply supports the trial court’s finding that 
appellant failed to establish his eligibility for release. 

On appellant’s behalf, Dr. Platkin testified that appel- 
lant was without mental disorder or mental defect and that, 
while there is a question whether appellant is dangerous, 
the witness did not feel this would be the result of any 
disease or defect (J.A. 28, 29). Dr. Platkin further does 
not believe that appellant had a mental disease in 1957 at 
the time of the crime. (J.A. 30). Appellant’s other wit- 
ness, Dr. Owens, stated he had recently examined appel- 
lant and reviewed his history and that, in his opinion ap- 
pellant was without mental disorder or defect and would 
not be dangerous to himself or to others by reason of 
mental disorder (J.A. 32, 33). At the second hearing on 
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October 30, Dr. Owens again testified to the same effect 
upon review of appellant’s case (J.A. 16, 17). 


On the other hand, the record indicates that appellant was 
confined for mental reasons to Patuxent Institution in Mary- 
land following an arrest for housebreaking in 1957 close 
in time to the crimes of robbery and assault with a danger- 
ous weapon committed in the District of Columbia (J.-A. 
29). During three years, appellant was diagnosed and 
treated as a sociopathic personality, antisocial type (J.A. 
99).6 At appellant’s trial in January, 1961, appellant 
called two experts from the Maryland institution in aid 
of his defense of insanity. Upon appellant’s motion, the 
jury verdict of guilty was set aside and a judgement of 
acquittal by reason of insanity was entered by the court on 
April 26, 1961 (J.A. 6, 7). Thus, appellant’s initial com- 
mitment six months prior to the instant hearings was not 
based on the mere existence of reasonable doubt as to sanity 
but upon a finding by the trial court that no reasonable 
man could fail to entertain a reasonable doubt. Cf. Isaac 
vy. United States, 109 U.S.App.D.C. 34, 284 F.2d 168 (1960). 
Six months after this commitment, Dr. James L. Read, a 
psychiatrist on the staff of St. Elizabeth’s, who had ad- 
mitted appellant in October, 1960, observed him again on 
December 20, 1960 and also at the first staff conference on 
December 27, 1960, testified below that in his opinion, in 
the fall of 1960, appellant was suffering from a mental 
disease or disturbance known as ‘‘sociopathie personality 
disturbance, antisocial reaction.’ (J.A. 34, 35). Dr. Read 
had the benefit of the psychological examination of appel- 
lant at St. Elizabeth’s and of the mental and correctional 
history (J.A. 35, 36). Dr. Read stated: 


It was my opinion that Mr. Pettit showed a pattern 
of lifelong social—antisocial activity, emotional imma- 


® Appellant’s expert witness from Patuxent Institution at the 
robbery trial stated that after the three ycars of treatment, there 
was very little change in appellant’s personality and that he opposed 
appellant’s release as a sociopath dangerous to the community 
(Cr. Tr. 68). 
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turity, inability to fully appreciate the character of his 
acts and an inability to refrain from antisocial actions, 
marked with very shallow and immature relations with 
other people. 


Dr. Dobbs testified that she observed appellant on several 
occasions at St. Blizabeth’s; at the first medical staff con- 
ference in December, 1960, and again, after a few brief 
contacts, at the second medical staff conference on August 
10, 1961, two months prior to the hearings below (J.A. 
37). In her opinion, appellant was presently suffering from 
a sociopathic personality disturbance, antisocial type and 
this condition constituted a ‘‘mental disease.’’ By reason of 
this condition, appellant is dangerous to himself and to 
others (J.A. 38). 

With the above evidence before it, the trial court was 
justified in concluding that appellant failed to prove elig- 
ibility for release. As a matter of appellate review, a trial 
court’s findings of fact from conflicting evidence in a habeas 


corpus is binding on this Court unless it is shown they are 
clearly erroneous. Rule 52(a), Federal Rules of Civil Pro- 
cedure; Cf. Niukkanen v. McAlexander, 362 U.S. 390, 391 
(1960). The standard of review in cases of this kind, has 
been set forth by this Court in Barry v. White, 62 App.D.C. 
69, 64 F.2d 707, 709 (1933) where it was said: 


In our opinion the testimony does not lead to the 
conclusion that the appellant has recovered his sanity 
since the homicide. The record contains the testimony 
of a number of witnesses, including five experts in 
mental diseases who have examined the appellant and 
testify that he is now of sound mind. On the other 
hand, the respondent, who has had a great experience 
in the observation of such cases, reports that the appel- 
lant has not recovered his sanity and should not be 
set at large. His report is sustained by the testimony 
of several medical experts who are of the opinion that 
the appellant should in the public interest remain an in- 
mate of the asylum. The lower court heard all the 
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testimony, saw the witnesses, and heard and saw the 
appellant, who became a witness in his own behalf, 
and we think that this court should be slow to reverse 
its finding upon the evidence. 


In Isaac v. United States, 109 U.S.App.D.C. 34, 38, 284 
F.2d 168, 172 (1960) this Court, referring to the role of the 
District Court said: 


“The part of the court in the release procedure is 
not pro forma or merely technical ; it is the performance 
of judicial acts, dependent solely upon the evidence and 
the judicial judgment of the court.”’ 


In view of the opportunity of the trial court here to weigh 
and evaluate the conflicting evidence as well as to personally 
observe appellant, it cannot be said that the denial of the 
writ was clearly erroneous. Cf. Curry v. Overholser, 109 
U.S.App.D.C. 283, 287 F.2d 137, 141 (1960). 

Appellant also seeks to challenge the line of cases in this 
Court sanctioning the resolution of medical or judicial 
doubts in favor of the public and the petitioner in habeas 
corpus hearings and against release (Brief pp. 13-15). 
However, it is respectfully submitted, that, irrespective of 
the merits of the arguments made by appellant against the 
application of such a standard of proof, that question is 
simply not raised by this record. The trial court found in 
terms of failure to prevail by a preponderance of the evi- 
dence. This record does not present appellant with the 
opportunity to raise this point since no error can be alleged 
as to a standard of proof not applied by the court below. 
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II 


The Record Fails to Disclose Erroneous Rulings of Law by the 
District Court 


A. The issue of medical treatment received by appellant was 
properly excluded as not material to habeas corpus 
proceedings and, in any event, the record discloses the 
existence of valid treatment. 


Appellant contends that the trial court erred in refusing 
to consider whether and to what extent appellant was receiv- 
ing treatment at St. Elizabeth’s Hospital. In effect, appel- 
lant would have the district courts undertake the task of 
supervising the internal administration of a mental hospital. 
Tf, in his view, the court should conclude that the psychiatric 
methods being employed in a given hospital by the medical 
experts were not of an appropriate quality or degree of 
intensity, the particular patient should be released. On its 
face, however, this position is impracticable and would in- 
volve the courts in functions traditionally considered non- 
judicial. 

This Court has specifically noted that whether or not the 
hospitals use the appropriate techniques of psychiatric treat- 
ment is not the business of the judicial branch of govern- 
ment. O’Beirne v. Overholser, No. 16,352, October 19, 1961 at 
page 4. In like manner, it has long been held that it is not 
the province of the courts to supervise the administration 
or treatment in other institutions such as penitentiaries. Cf. 
Shepherd v. Hunter, 163 F.2d 872, 874 (10th Cir. 1947). On 
the contrary, the writ of habeas corpus does not enable the 
courts to oversee or correct the treatment of prisoners but, 
in a proper case, empowers only the release of those illegally 
detained. Williams v. Steele, 194 F.2d 32, 34 (8th Cir. 1952) 
cert. denied, 344 U.S. 822; Taylor v. United States, 179 
F.2d 640, 643 (9th Cir. 1950); cert. denied, 339 U.S. 988. 
If, therefore, court supervision of the administration of 
prisons is inappropriate, a fortiori, the courts may not 
presume to inquire into the conduct of a mental hospital 
where clinical and psychiatric expertise comes into play. 
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Thus, the sole issue which the courts may concern them- 
selves with here is whether a petition for a writ of habeas 
corpus has met the statutory tests of §24-301(e), D.C. Code 
(1961 Ed.). The issues there defined relate to the absence 
of an abnormal mental condition productive of future dan- 
ger. Congress failed to provide any specific requirements 
as to treatment or to enable a patient to secure his release 
by attempting to show some deficiency in hospital treatment. 
Appellant, who deliberately secured a judgment of acquittal 
on grounds of insanity, placed himself within the ‘‘excep- 
tional class of people’? whose commitment to a mental insti- 
tution is mandatory and whose detention therein remains 
lawful until they are able to demonstrate freedom from a 
dangerous mental condition. Cf. Overholser v. Leach, 103 
U.S. App. D.C. 289, 257 F.2d 667 (1958). Thus, appellant’s 
attacks on the kind of treatment received at the hospital 
are not material to any issue set forth in the release statute 
and were properly excluded from consideration by the dis- 
trict court. 

Moreover, the record refutes appellant’s allegation that 
he is not receiving any treatment at St. Elizabeth’s. Appel- 
lant’s witness, Dr. Owens of the hospital staff, conceded 
that, assuming appellant were a sociopathic personality of 
antisocial type, just being in the hospital would constitute 
valid treatment (J.A. 18).7 Appellant himself stated that 
in his morning routine he acts as chairman of a committee 
which supervises the clean-up operations of other patients, 
and in the afternoons he helps publish a newspaper known 
as the John Howard Journal (J.A. 12).4 In view of the 


7Dr. Boslow of the Patuxent Institution who testified at the 
criminal trial to the effect that appellant was a sociopathic per- 
sonality, anti-social type, indicated that a “secured . . . psychiatric 
setting” would be the ideal method of treatment (Cr. Tr. 77) and 
that group activities are important to aid the sociopath in forming 
healthy relationships with others (Cr. Tr. 78, 79). 

® Compare evidence of treatment in Foller v. Overholser, 110 U.S. 


App. D.C. 239, 292 F.2d 732 (1961), No. 16,130, Joint Appendix, 
pp. 21, 22. 
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difficulty of the treatment situation in sociopathic cases (J.A. 
33), and in light of the diagnosis of Drs. Read and Dobbs, 
it would seem that appellant is not lacking in beneficial 
treatment which may lead to a future recovery from his ab- 
normal mental condition. 

Appellant’s reliance on Judge Fahy’s concurring opinion 
in Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 F.2d 
943, 950 (1960) is misplaced. The context of the statement 
quoted at page 21 of appellant’s brief indicates that Judge 
Fahy was discussing the problem of lengthy confinement in 
mental institutions of persons with a reasonable doubt of 
sanity and not the specific question whether the degree or 
quality of medical treatment authorizes a court to order 
release. Similarly, in Foller v. Overholser, 110 U.S. App. 
D.C. 239, 292 F.2d 732, 734 (1961) cited by appellant, this 
Court made no ruling as to the legal validity of appellant’s 
argument here but merely pointed to its lack of factual 
basis. 


B. The trial court properly exercised its discretion in de- 
clining to furnish independent psychiatric experts to 
appellant. 


At the hearing of October 30, 1961, the following colloquy 
took place between the court and counsel for petitioner: 


The Court: Do you have additional testimony? 

Mr. Arens: We have, at present, the benefit of the 
same witnesses, fortified, however, by a further month 
of observation and examination. 


If the Court should feel that this is insufficient to raise 
this issue, I would respectfully move for the appoint- 
ment of an outside psychiatrist by this Court, in accor- 
dance with DeMarcos v. Overholser. 


The Court: No, I am not going to appoint an outside 
psychiatrist in this case because St. Elizabeth’s doc- 
tors have testified, or two of them have testified that he 
is without mental disorder. 
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Appellant now assigns as error the refusal of the trial court 
to appoint an outside psychiatrist. This point is without 
merit. 

In DeMarcos v. Overholser, 78 U.S. App. D.C. 131, 137 
F.2d 698, 700 (1943), relied upon by appellant, this Court 
said: 


While the act [§21-308] by its terms does not make 
it mandatory on the court to request a report from the 
Commission on Mental Health, nevertheless, having in 
view its history and purpose, we think it broad enough 
to justify our finding in its provisions a discretion in 
the court to require the Commission’s expert assistance 
in a case in which, by reason of his poverty, a petitioner 
is unable to secure the testimony of other professional 
witnesses. 


Thus, where allegations of poverty are made, the court 
may exercise its discretion to order the assistance of an inde- 
pendent expert. Furthermore, the particular circumstances 
of that case and the court’s reasoning indicate the principal 
factor which would justify the exercise of discretion. At 
page 699, this Court reasoned: 


“Habeas corpus is a proper remedy to challenge the 
continued confinement of persons who claim to be 
restored to mental health. Yet the right to bring 
habeas corpus would be of little value to an indigent 
person unless expert testimony were available to him 
to rebut the opinion evidence of the staff of the institu- 
tion who believed he should be continued im custody. 
(emphasis supplied) 


Thus, the particular purpose underlying the Court’s inter- 
pretation of § 21-308 was to prevent a patient, in attempt- 
ing to establish his right to release, from being limited to 
the very psychiatric experts who believe he should not be 
released at all. 


As the record clearly establishes, such is not the cir- 
cumstance here. Appellant’s two witnesses here were 
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Doctor Platkin and Doctor Owens of the hospital staff. 
Their testimony tended to support his petition for release. 
Thus, no compelling necessity existed to call in outside 
doctors. Appellant was not in any way precluded from 
presenting favorable evidence. In the absence of necessity 
for the ‘‘ protection of a diagnosis by independent experts,”’ 
the trial court did not exceed its discretion in declining ap- 
pellant’s request. Cf. Curry v. Overholser, 109 U.S. App. 
D.C. 283, 287 F.2d 137, 140 (1960). 


C. The nature of appellant’s criminal conduct was properly 
considered by the district court as relevant to the is- 
sue of abnormal mental condition as well as to the 
issue of dangerousness. 


Appellant next contends that the district court required 
appellant to meet a heavier burden of proof in establishing 
eligibility for release by reason of the serious nature of the 
crime for which he was determined to be not guilty by 
reason of insanity. This argument can only rest upon a 


misunderstanding of the court’s ruling. 

In its findings, the court concluded merely that appellant 
failed to establish eligibility for release by a preponderance 
of the evidence. This is the traditional standard applicable 
in civil cases. It is difficult to see how this can be character- 
ized as a heavy or stringent burden of proof in light of 
rulings by this Court sanctioning the resolution of medical 
or judicial doubts in favor of the public and against release. 
Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 F.2d 
943, 947 (1960) ; Overholser v. Russell, 108 U.S. App. D.C. 
400, 283 F.2d 195, 197 (1960). 

Furthermore, the court had before it far more than the 
mere fact that appellant committed an armed robbery and 
struck his victim on the head with a pistol butt. In the 
hearings below, two doctors from the hospital staff testi- 
fied that appellant is presently suffering from a mental 
disease classified as ‘‘sociopathic personality disturbance, 
antisocial type’’ and that he would be dangerous to himself 
and to others if released. Only six months before, the 
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psychiatric evidence produced by appellant at his trial was 
such as to warrant the trial judge in setting aside a verdict 
of guilty and entering a judgment of not guilty by reason 
of insanity. In this context, appellant’s socially harmful 
conduct in 1957, entirely apart from the legal prohibitions 
and penalties, was properly evaluated both as an instance 
of seriously anti-social activity which is symptomatic of 
sociopathy ® and as a basis of a prediction of the possible 
public danger to be feared in the event of a premature re- 
lease from the hospital.2° Thus, the record here evidences 
no undue emphasis on the nature of appellant’s criminal 
conduct and no increased burden of proof. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of 
the District Court be affirmed. 


Davi C. AcHESON, 
United States Attorney. 


Naraan J. Pavtson, 

Oscar ALTSHULER, 

Joun R. ScHMERTZ, JR., 
Assistant United States Attorneys. 


® Dr. Platkin, testifying for appellant, stated that “a rather ex- 
tended history of antisocial difficulty, of criminal behavior, of 
arrests, of depredations against society and so forth” is symptomatic 
of the sociopathic personality, antisocial reaction (J.A. 29, 30). 
This was the diagnosis of appellant’s witness at his trial, Dr. Boslow, 
and it was then supported by a long history of antisocial activity 
(Cr. Tr. 64-67). 

10 Cf. Barry v. White, 62 App. D.C. 69, 64 F.2d 707, 709 (1933) 
where this Court quoted with favor the following statement: “Where 
insanity has gone so far as actually to take human life, no sensible 
person will be satisfied with evidence of recovery which does not 
attain to the degree of reasonable certainty.” 
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